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SHORT JUSTIFICATION

The European Council has repeatedly stressed the importance of alternative methods of 
resolving disputes. In 2000 the Council approved alternative methods of settling disputes 
under civil and commercial law. Article III-269(2)(g) of the draft Treaty establishing a 
Constitution for Europe explicitly lists alternative methods of dispute settlement among the 
powers of the Community and makes the development of alternative methods of dispute 
settlement an objective.

If developing alternative methods of dispute settlement is an objective, restraint must be 
exercised in adopting legislation on the subject. New legislation will restrict the development 
of an alternative to legal proceedings.

The draftsman's view

The draftsman considers that the Commission's arguments are insufficiently clear to justify a 
directive on mediation. He therefore proposes that the directive should apply only to 
international cases. This will avoid hampering the development of mediation as an alternative 
to legal proceedings in the Member States. Experiments with mediation would then have to 
comply with the requirements of the directive. The development of alternative methods of 
dispute settlement is on the agenda of Ministries of Home Affairs in several Member States, 
and Justice Ministries are also interested in it.

The definitions provided by the Commission in Article 2 are too broad. It is necessary to limit 
them so that mediation cannot be abused. The draftsman therefore opts, in line with the 
guidelines of international mediators' organisations, to require a mediation agreement to be 
concluded in writing and to have mediation conducted by a neutral mediation expert.

In addition to defining the quality of mediation, it is necessary to provide for an independent 
complaints procedure and independent disciplinary rules. If mediation is to become a fully-
fledged alternative to legal proceedings, such instruments are essential.

Confidentiality is a feature of mediation. Article 6 links the requirements of confidentiality of 
the mediation to the possible bringing of a court action. In the draftsman's view, the 
confidentiality of mediation should also be mentioned in the heading. Moreover, not only 
statements and admissions during mediation should be treated as confidential. Behaviour 
displayed during mediation is also seen by experts as constituting evidence for proceedings. It 
is desirable to insert this in the directive.

The development of mediation in the Member States currently would not benefit from 
legislation. In amended form, this directive could help to generate confidence in mediation as 
an alternative to court action in international disputes.

AMENDMENTS

The Committee on Civil Liberties, Justice and Home Affairs calls on the Committee on Legal 
Affairs, as the committee responsible, to incorporate the following amendments in its report:
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Text proposed by the Commission1 Amendments by Parliament

Amendment 1
Recital 10

(10) Mediation should not be regarded as a 
poorer alternative to judicial proceedings in 
the sense that settlement agreements are 
dependant on the good will of the parties for 
their enforcement. It is therefore necessary 
to ensure that all Member States provide for 
a procedure whereby a settlement agreement 
can be confirmed in a judgment, decision or 
authentic instrument by a court or public 
authority.

(10) Mediation should not be regarded as a 
poorer alternative to judicial proceedings in 
the sense that settlement agreements are 
dependant on the good will of the parties for 
their enforcement. It is therefore necessary 
to ensure that all Member States provide for 
a procedure whereby a settlement agreement 
can be confirmed in a judgment, decision or 
authentic instrument by a court or public 
authority if legislation in the field of civil or 
commercial law does not provide for this.

Justification

In some Member States, an agreement reached through mediation is legally valid without any 
court decision or instrument. It is therefore undesirable to compel all Member States to adopt 
this procedure.

Amendment 2
Article 1, paragraph 1

1. The objective of this directive is to 
facilitate access to dispute resolution by 
promoting the use of mediation and by 
ensuring a sound relationship between 
mediation and judicial proceedings.

1. The objective of this directive is to 
facilitate access to dispute resolution by 
promoting the voluntary use of mediation by 
the parties and by ensuring a sound 
relationship between mediation and judicial
proceedings.

Justification

The distinguishing feature of mediation is that both parties agree to it, and this should be 
specified.

Amendment 3
Article 2, point (a), subparagraph 1

(a) “Mediation” shall mean any process, 
however named or referred to, where two or 
more parties to a dispute are assisted by a 

(a) “Mediation” shall mean a process, 
however named or referred to, where two or 
more parties to a dispute seek to reach an 

  
1 Not yet published in OJ.
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third party to reach an agreement on the 
settlement of the dispute, and regardless of 
whether the process is initiated by the 
parties, suggested or ordered by a court or 
prescribed by the national law of a Member 
State.

agreement on the settlement of their dispute 
through a mediator. This process may be
initiated by the parties, suggested or ordered 
by a court with the consent of the parties or 
initiated pursuant to an obligation laid 
down by the national law of a Member State.

Justification

This definition states that the aim is to reach agreement through a mediator, whose job is not 
to 'assist' the parties. It also makes it clear that the mediation process must always have the 
consent of both parties. This is of essential importance to its success.

Amendment 4
Article 3, paragraph 1

1. A court before which an action is brought 
may, when appropriate and having regard to 
all circumstances of the case, invite the 
parties to use mediation in order to settle the 
dispute. The court may in any event require
the parties to attend an information session 
on the use of mediation.

1. A court before which an action is brought 
may, when appropriate and having regard to 
all circumstances of the case, invite the 
parties to use mediation in order to settle the
dispute. The court may ask the parties to 
attend an information session on the use of 
mediation.

Justification

The formulation in the original text exceeds the bounds of the framework-setting character of 
the proposal for a directive and violates the subsidiarity principle in respect of the courts. 
This amendment leaves open the possibility of formulating referrals.

Amendment 5
Article 4, paragraph 2

2. Member States shall promote and 
encourage the training of mediators in order 
to allow parties in dispute to choose a 
mediator who will be able to effectively 
conduct a mediation in the manner expected 
by the parties.

2. Member States shall promote and 
encourage the training of mediators in order 
to allow parties in dispute to choose a 
mediator who will be able to conduct a 
mediation effectively, in a responsible 
manner and in accordance with the 
justified expectations of the parties.

Justification

It is possible that parties to a mediation procedure may enter into it with completely opposite 
expectations. The text should therefore be amended to make provision for this criterion.
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Amendment 6
Article 6, heading

Admissibility of evidence in civil judicial 
proceedings

Confidentiality of the mediation procedure

Justification

In this article, the emphasis should be on the confidentiality of the mediation procedure. It 
follows that information obtained through mediation cannot be adduced as evidence in 
judicial proceedings. This also applies to administrative judicial proceedings, and is not 
confined to civil proceedings. The amendment to the heading applies to both.

Amendment 7
Article 6, paragraph 1, point (a)

(a) An invitation by a party to engage in 
mediation or the fact that a party was 
willing to participate in mediation;

deleted

Justification

An invitation or offer by a party to end a dispute through mediation should not be covered by 
the provisions on the confidentiality of mediation.
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