
Draft Directive on Mediation 

Comments by 

Richard Butler1 

Cross-border application only? 

1 It seems that many delegations requested that the scope of the Directive should be 
restricted to cross-border disputes. Without expressing any view on the vires provided 
by Article 61 (c) and the second indent of Article 67 (5) of the EC Treaty, in my 
opinion to restrict the application of the Directive to cross-border disputes will give 
rise to very unfortunate consequences.  

2 Examples of cross-border elements envisaged in paragraph 1.2 of the Explanatory 
Memorandum published with the Draft Directive (2004/0251 COD COM(2004) 
718 final) were those flowing from: 

• the domicile or place of business of one or both of the parties; 

• the place of the mediation; and 

• the place of the competent court. 

3 Plainly the existence of any of these cross-border elements may, in a given dispute, 
be jurisdictionally irrelevant. For instance, in a dispute over rights in rem in 
immoveable property in France, the French courts will have exclusive jurisdiction 
under the Judgments Regulation (Regulation 44 of 2001). The fact that either or both 
of the parties to the dispute may be domiciled in another member state has no 
bearing on the French Courts' jurisdiction. Yet it would trigger the application of a 
“cross-border only” Mediation Directive when it comes to the mediation of the very 
same dispute. 

4 The procedure to be adopted before the French court, in this example, is exclusively 
a matter for French procedural law. This is because, as a matter of policy and due to 
practical considerations, a dispute of this kind is recognised as being exclusively for 
the courts of the place where the property in question is situated. It follows that 
procedural rights and protections which the litigants might enjoy if they were 
litigating in their home courts will not necessarily be available to them (save only for 
the fundamental rights in Article 6 of the European Convention on Human Rights). 
It makes no sense to afford to them a special status when they seek to negotiate the 
settlement of that very same dispute which would not be enjoyed by the very same 
parties if there were no gratuitous cross-border element and which would not be 
enjoyed by French domiciliaries negotiating the same dispute. 

5 It is possible to multiply examples of such regime divergence endlessly. 
                                                 
1 Brief curriculum vitae in Appendix 2 
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6 The essential point is that cross-border elements will often be gratuitous: irrelevant 
not only to questions of jurisdiction but also to the engagement of other member 
state interests. It is wholly irrational to create a two tier system by which disputes 
which have a gratuitous cross-border element are subject to one regime while those 
which do not are subject to another. 

7 Such considerations could lead to two possible conclusions - either that there should 
be no common minimum mediation standard across the European Union at all or 
that the Directive should apply to all disputes whenever a question is raised before a 
competent court of a member state. I favour the latter. The halfway house of 
legislating exclusively for disputes with a cross-border element has little to commend 
it. 

Definition of Mediation 

8 The definition of "Mediation" in the original draft of the Directive was seriously 
flawed, because it would have included a round table negotiation between parties to a 
dispute if their lawyers were present. The presence of the lawyers, as third parties, 
would have brought the occasion within the definition of Mediation as it was 
originally framed. The definition as amended by the Presidency to take account of 
both discussions at meetings of the Committee on Civil Law Matters (ADR) in 
September and October 2005 and delegations' written comments (see 7654/05 
JUSTCIV 63 CODEC 200 + ADD) (14041/05 2004/0251 (COD) – Dated 8 
November 2005) seeks to introduce the notion of a neutral third person as part of 
the definition. This reflects what would normally be understood to be an essential 
feature of civil or commercial mediation and so it is a welcome improvement. 
Unfortunately, the definition of "Mediator" introduces another flaw. 

"Mediator" shall mean any third person who is asked to conduct a mediation in a 
professional, impartial and competent way, regardless of the denomination or 
profession of that third person in the Member State concerned and of the way the 
third person has been appointed or requested to conduct the mediation. 

 

9 The problem arises from the use of the expression "who is asked to conduct". This 
means that, for the third person to fulfil the definition of "Mediator", the request 
from the party or parties must take a particular form: it must expressly mention three 
of the characteristics which the third person must display during the mediation. 

10 It would be very unfortunate to require a specific form of words, or ritual 
incantation, in order to engage the application of the Directive, and it seems unlikely 
that this is what is intended. It would be better if the definition were further 
amended to read: 

11 "Mediator" shall mean any third person who is asked to conduct a mediation in the 
expectation (whether expressed or not) that it will be conducted in a professional, 
impartial and competent way, regardless of ... etc. 
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Enforceability of Settlement Agreements 

12 Unfortunately, the Presidency amendments to Article 5 of the Draft Directive are a 
backward step. 

13 The current position under English law is as follows. An agreement to settle all or 
part of a dispute reached during a mediation is subject to ordinary principles of 
English contract law. That is to say, there will be a binding contract if the parties 
have contractual capacity, an intention to create legal relations (which will ordinarily 
be assumed in a civil or commercial context), their agreement is sufficiently certain 
and each party "gives consideration" for the promises of the other. No particular 
form is required and, indeed, the agreement need not even be reduced to writing. 

14 If one of the parties does not comply with their obligations under such a settlement 
agreement, once again, ordinary principles of contract law apply, as do ordinary rules 
of procedure. In English terminology, the agreement will be enforceable. The party 
not in breach will be able to start an action for breach of contract which, if 
successful, will entitle them to ask for the normal remedies (debt, compensatory 
damages, specific performance, rescission etc). In a clear cut case, the court might 
award summary judgment, avoiding the need for a full trial. 

15 In its original form, Article 5 created a streamlined procedure by which a settlement 
agreement might be converted into a judgment without the need for an action to be 
brought on the agreement in the event of breach. That is to say, a settlement 
agreement resulting from a mediation was to be accorded a higher status than a simple 
contract - a status much closer to that of an arbitration award. 

16 Under the new version of Article 5 as amended by the Presidency, a settlement 
agreement reached during a mediation is accorded a status lower than that of a simple 
contract generally: 

Member States shall ensure that the parties, or one of them with the consent of the 
others, shall be able to request that a settlement agreement resulting from a 
mediation is made enforceable to the extent that the enforceability of the settlement 
agreement is possible under and not contrary to the law of the Member State where 
the request is made. 

 

17 This makes the very enforceability of the agreement (which, according to English 
terminology, means the ability to bring an action on the agreement) subject to one of 
these two conditions being met: 

(a) the parties jointly requesting that the settlement agreement be enforceable; or 

(b) one of the parties so requesting with the consent of the others. 

18 This seems, with respect, naive. If one party is in breach, or expects to be in breach, 
that party plainly will not make the necessary request or provide the necessary 
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consent. This appears to render the settlement agreement unenforceable - a lesser 
status than a normal simple contract and equivalent in English law to, say, a 
gambling debt. 

19 Presumably it would be possible to avoid this very unfortunate turn of events by 
specifying in the settlement agreement that both parties consent to the agreement 
being enforceable. But this would require a set form of words, or ritual incantation, 
which would, at the very least, require a degree of sophistication and familiarity with 
mediation practice. To introduce the need for such formality, in order to make a 
mediation settlement agreement enforceable, would be a very unfortunate retrograde 
step so far as the development of mediation in England is concerned. 

20 Perhaps this is really a matter of terminology. Perhaps what is meant by Article 5(1) 
is that a mediation settlement agreement is fully enforceable when it is concluded, if 
that is so under the applicable law, but that with the joint consent of the parties it 
can be given a status equivalent to that of a court judgment according to the relevant 
procedures in the relevant state. 

21 Article 5 speaks exclusively of enforcement, but there is a question of recognition as 
well. If a settlement agreement says that C accepts €100 from D in full and final 
settlement of their dispute, once D has paid the €100 he may want to have the 
agreement recognised in proceedings in which he relies on the agreement as a 
defence. 

22 Direct enforcement of settlement agreements in England would require primary 
legislation along the lines of section 66 of the Arbitration Act 1996. Such legislation 
would, its seems to me, be desirable because there seems to be no more point in 
making the parties issue a fresh action on their settlement agreement than there is to 
make the successful party in an arbitration issue a fresh action on the award. 

Confidentiality of Mediation 

23 Confidentiality is a characteristic of civil and commercial mediation in England, but 
this is achieved by means of a contract. It is perfectly possible (though admittedly 
rare in civil and commercial mediations - less so in industrial relations mediations) 
that the parties will want to reserve the right to publicise what happens at their 
mediation. 

24 Although Article 6 of the Draft Directive uses the word "confidentiality", its subject 
matter is what, in common law systems, would be called "privilege". In English law, 
communications created for the purposes of and during negotiations seeking to settle 
a civil or commercial dispute are "without prejudice" (a category of privilege). This 
means that, with the narrow exceptions discussed below, evidence of these 
communications cannot be placed before the court. This is a wholly distinct notion 
from confidentiality and it applies more generally than in mediation. Precisely the 
same principle applies to correspondence, telephone conversations and meetings 
between the parties in which they make offers, counter-offers and the like in an 
attempt to settle their dispute. 
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25 So far as English law exceptions to the without prejudice rule are concerned, 
established categories of exception include: 

(1)  When the issue is whether without prejudice communications have 
resulted in a concluded compromise agreement, those communications are 
admissible. Tomlin v. Standard Telephones and Cables Ltd. [1969] 1 W.L.R. 
1378 is an example.  

(2)  Evidence of the negotiations is also admissible to show that an agreement 
apparently concluded between the parties during the negotiations should 
be set aside on the ground of misrepresentation, fraud or undue influence. 
Underwood v. Cox (1912) 4 D.L.R. 66, a decision from Ontario, is a striking 
illustration of this.  

(3)  Even if there is no concluded compromise, a clear statement which is 
made by one party to negotiations and on which the other party is 
intended to act and does in fact act may be admissible as giving rise to an 
estoppel. - Hodgkinson & Corby Ltd. v. Wards Mobility Services Ltd. [1997] 
F.S.R. 178, 191.  

(4)  One party may be allowed to give evidence of what the other said or wrote 
in without prejudice negotiations if the exclusion of the evidence would 
act as a cloak for perjury, blackmail or other "unambiguous impropriety" 
(Hoffmann L.J. in Forster v. Friedland (unreported), 10 November 1992; 
Court of Appeal (Civil Division) Transcript No. 1052 of 1992).  

(5)  Evidence of negotiations may be given (for instance, on an application to 
strike out proceedings for want of prosecution) in order to explain delay 
or apparent acquiescence. Lindley L.J. in Walker v. Wilsher, 23 Q.B.D. 335, 
338. 

(6)  Offers made "without prejudice except as to costs" will be admissible on 
the question of costs (but not at the trial of the substantive issues) - Cutts v. 
Head [1984] Ch 290, and Rush & Tompkins Ltd. v. Greater London Council 
[1989] A.C. 1280,  

(7)  Threats which infringe statutory rules against certain threats of patent 
infringement will be admissible - Unilever PLC v. The Proctor & Gamble Co. 
[2000] 1 WLR 2436. 

(8) Statements which themselves amount to acts of bankruptcy can be put in 
evidence - In re Daintrey [1893] 2 Q.B. 1162 

26 Whether these exceptions can all accurately be said to be based on "overriding 
considerations of public policy" is doubtful. At least one of them (number (6)) has 
been described as being based on an express or implied agreement between the 

                                                 
2 Summary based on that by Robert Walker LJ in Unilever PLC v. The Proctor & Gamble Co. [2000] 1 WLR 2436 which was 
itself based on an article by Professor David Vaver [1974] U.B.C.L.R. 85 
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parties.  

27 What is clear is, as Robert Walker LJ put it in Unilever PLC v. The Proctor & Gamble 
Co.  

28 "There seems to be no reason in principle why parties to without prejudice 
negotiations should not expressly or impliedly agree to vary the application of the 
public policy rule in other respects, either by extending or by limiting its reach."  

29 Article 6 attempts to restrict this party autonomy which is currently a feature of 
English law. 

30 The law of the United States (which shows greater similarities to English law than 
do many of the laws of other member states of the European Union) approaches 
this question in a very detailed way in section 6 of the Uniform Mediation Act of 
2001 (now enacted in a number of states, including Washington DC). The relevant 
sections are set out in appendix 1 to this paper.  

31 It seems likely, but not certain, that some of the exceptions listed in section 6 of 
the Uniform Mediation Act will also be recognised as exceptions to the without 
prejudice rule in English law when the issue falls for decision in the English 
courts. But again, it is not clear that the basis for such a decision will be “for 
overriding considerations of public policy”. 

Suspension of Limitation Periods 

32 If a limitation period is allowed to expire during a mediation, it can only be because 
the claimant’s lawyer has made a mistake. This is a pointless trap for claimants and 
their lawyers. If a party has a right to claim compensation for an injury, but his or her 
lawyer falls into the trap of allowing a limitation period to expire during a mediation, 
that party's clear right to damages against the defendant may be transformed into a 
difficult and uncertain claim against the lawyer. Since clients generally pay their 
lawyers’ indemnity insurance premiums through fees, it is ultimately clients generally 
who pay for this trap even if the lawyer in question does eventually compensate the 
claimant.  

33 However, in many mediations, the claimant has no lawyer at all. In those cases, the 
consequences of falling into the trap will be suffered exclusively by the claimant. 
And, of course, an unrepresented claimant is more likely to fall into the trap anyway.  

34 The purpose of limitation periods is to kill off stale claims which can no longer be 
fairly tried. But, by definition, if the parties are mediating the dispute, it is not lying 
fallow but is under active consideration, so the statutory purpose does not require 
the time bar to operate to the same extent.  

35 It follows, in my view, that a provision such as Article 7 is highly desirable in itself. 

36 What is more, it is perhaps even more desirable that a common position is taken on 
this important topic across the EU. If it is not, there is the potential for there to be 
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25 different effects, for limitation purposes, of commencing a mediation. Unlike 
litigation in court, mediation offers the prospect of lawyer free dispute resolution, 
but to allow a complex minefield of knock out rules would make this less feasible 
and would therefore have a very serious adverse impact on free movement within 
the EU. 

Conclusions 

37 The Directive is a desirable innovation. 

38 It should apply to all disputes, not just to cross-border disputes. 

39 There are still serious problems with the detail. 

Richard Butler 

11 April 2006 
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Appendix 1 

Extracts from United States Uniform Mediation Act 2001 

(Referred to in paragraph 27) 

SECTION 4. PRIVILEGE AGAINST DISCLOSURE; ADMISSIBILITY; 
DISCOVERY. 

(a)  Except as otherwise provided in Section 6, a mediation communication is privileged 
as provided in subsection (b) and is not subject to discovery or admissible in 
evidence in a proceeding unless waived or precluded as provided by Section 5. 

(b)  In a proceeding, the following privileges apply: 

(1)  A mediation party may refuse to disclose, and may prevent any other person 
from disclosing, a mediation communication. 

(2)  A mediator may refuse to disclose a mediation communication, and may 
prevent any other person from disclosing a mediation communication of the 
mediator. 

(3)  A nonparty participant may refuse to disclose, and may prevent any other 
person from disclosing, a mediation communication of the nonparty 
participant. 

(c)  Evidence or information that is otherwise admissible or subject to discovery does 
not become inadmissible or protected from discovery solely by reason of its 
disclosure or use in a mediation. 

SECTION 5. WAIVER AND PRECLUSION OF PRIVILEGE. 

(a)  A privilege under Section 4 may be waived in a record or orally during a proceeding 
if it is expressly waived by all parties to the mediation and: 

(1)  in the case of the privilege of a mediator, it is expressly waived by the 
mediator; and 

(2)  in the case of the privilege of a nonparty participant, it is expressly waived by 
the nonparty participant. 

(b)  A person that discloses or makes a representation about a mediation communication 
which prejudices another person in a proceeding is precluded from asserting a 
privilege under Section 4, but only to the extent necessary for the person prejudiced 
to respond to the representation or disclosure. 

(c)  A person that intentionally uses a mediation to plan, attempt to commit or commit a 
crime, or to conceal an ongoing crime or ongoing criminal activity is precluded from 
asserting a privilege under Section 4. 
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SECTION 6. EXCEPTIONS TO PRIVILEGE. 

(a)  There is no privilege under Section 4 for a mediation communication that is: 

(1)  in an agreement evidenced by a record signed by all parties to the agreement; 

(2)  available to the public under [insert statutory reference to open records act] 
or made during a session of a mediation which is open, or is required by law 
to be open, to the public; 

(3)  a threat or statement of a plan to inflict bodily injury or commit a crime of 
violence; 

(4)  intentionally used to plan a crime, attempt to commit a crime, or to conceal 
an ongoing crime or ongoing criminal activity; 

(5)  sought or offered to prove or disprove a claim or complaint of professional 
misconduct or malpractice filed against a mediator;  

(6)  except as otherwise provided in subsection (c), sought or offered to prove or 
disprove a claim or complaint of professional misconduct or malpractice 
filed against a mediation party, nonparty participant, or representative of a 
party based on conduct occurring during a mediation; or 

(7)  sought or offered to prove or disprove abuse, neglect, abandonment, or 
exploitation in a proceeding in which a child or adult protective services 
agency is a party, unless the [Alternative A: [State to insert, for example, child 
or adult protection] case is referred by a court to mediation and a public 
agency participates.] [Alternative B: public agency participates in the [State to 
insert, for example, child or adult protection] mediation]. 

(b)  There is no privilege under Section 4 if a court, administrative agency, or arbitrator 
finds, after a hearing in camera, that the party seeking discovery or the proponent of 
the evidence has shown that the evidence is not otherwise available, that there is a 
need for the evidence that substantially outweighs the interest in protecting 
confidentiality, and that the mediation communication is sought or offered in: 

(1)  a court proceeding involving a felony [or misdemeanor]; or 

(2)  except as otherwise provided in subsection (c), a proceeding to prove a claim 
to rescind or reform or a defense to avoid liability on a contract arising out of 
the mediation. 

(c)  A mediator may not be compelled to provide evidence of a mediation 
communication referred to in subsection (a)(6) or (b)(2). 

(d)  If a mediation communication is not privileged under subsection 
(a) or (b), only the portion of the communication necessary for the 
application of the exception from nondisclosure may be admitted. Admission 
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of evidence under subsection (a) or (b) does not render the evidence, or any 
other mediation communication, discoverable or admissible for any other 
purpose. 
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