
 

 
 

Final Response to the European Commission’s Green Paper on 
Alternative Dispute Resolution in Civil and Commercial Law 

 
1. The Alliance for Electronic Business 
 
1.1 The Alliance for Electronic Business was established in 1998 to promote trust 
and confidence in electronic trade for UK business, based both at home and abroad. 
This working coalition of four trade associations comprises the CBI, Direct Marketing 
Association (DMA), e.centre and Intellect (formerly the Computing Services and 
Software Association and the Federation of the Electronics Industry).  

 
2. Introduction 
 
2.1 The Alliance for Electronic Business has welcomed the opportunity to respond to 
the European Commission’s Green Paper on Alternative Dispute Resolution in Civil 
and Commercial Law.  
 
2.2 We support the general principle of introducing a clear, predictable and 
consistent legal framework in order to reduce uncertainty and thus encourage the 
growth of e-commerce across Europe. This includes the expansion of innovative and 
high value business and consumer services. With this is mind, the Alliance for 
Electronic Business welcomed the adoption of the European Commission’s ‘Better 
Regulation Package’ in June 2002i that sets out a set of basic principles that should 
apply to all European legislative initiatives. Key among these are that legislative 
action should only be undertaken where necessary, that it should be simpler, more 
effective and more readily understoodii, and that the volume of legislation should be 
reduced by at least 25% by January 2005. Given the European Commission’s firm 
commitment to introduce better management and increased efficiency in the 
legislation-making process, we believe that these principles should now be applied 
to the current discussions on Alternative Dispute Resolution.  
 
3. A ‘User’ Approachiii 
 
3.1 The Alliance for Electronic Business believes that an examination of Alternative 
Dispute Resolution within a European framework should be based upon a 
commercial and consumer protection basis – the “user approach”, rather than from 
the viewpoint of a practitioner or provider of ADR services. The reason for this 
approach is that we believe it important to identify first the nature of the dispute 
before applying a particular ADR process to resolve it. ADR, which operates outside 
the traditional legal system, has emerged as an important tool to enable the swift, 
efficient and financially expedient resolution of disputes, in particular those where 
the parties are or may be in different geographical locations. The recent 
development of On-line Dispute Resolution (ODR) mechanisms has added a new 
dimension to this relatively new dispute resolution arena. 
 
3.2 Part of the attraction of ADR is that it is not currently subject to extensive 
regulation and control, thereby creating valuable flexibility and allowing the 
development of a diversity of approaches to resolving disputes, and which are 
dependent on their nature, scale, location of the parties, and value. Independent 
professional bodies and associations have already defined principles, established 
guidelines and set down codes of conduct to facilitate the building of trust and 
confidence in ADR processes and the professionals that operate them. 
 

 
 
 
 
Member Associations 
 
CBI 
Centre Point 
103 New Oxford Street 
London WC1A 1DU 
020 7379 7400 
www.cbi.org.uk   
 
Contact: Susan Daley 
susan_daley@cbi.org.uk  
 
DMA 
70 Margaret Street 
London W1W 8SS 
020 7321  2525 
www.dma.org.uk 
 
Contact: Robert Dirskovski 
Robert@dma.org.uk  
 
e.centre  
10 Maltravers Street 
London WC2R 3BX 
020 7655 9000 
www.e-centre.org.uk 
 
Contact: Will Roebuck 
will.roebuck@e-centre.org.uk  
 
Intellect 
Russell Square House 
10 - 12 Russell Square 
London WC1B 5EE 
020 7331 2000 
http://www.intellectuk.org/  

 
Contact: Beatrice Rogers 
Beatrice.rogers@intellectuk.org  
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3.3 The fluidity of ADR in both its on and off-line guise is its unique selling point and 
should not be compromised. The role of government and other interested parties 
should not be to regulate or attempt to bind organizations or individuals to specific 
forms of dispute resolution but rather to facilitate businesses in adopting best 
practice to achieve the trust and confidence required for the rapid development of 
the global marketplace. 
 
3.4 Early, rapid and effective use of appropriate dispute management media is the 
key to managing the risks of international trade in an interactive market place. In 
order to do this, organizations need to ensure that they have a high level of 
competence in identifying and managing conflict and dispute as early as possible, 
and a sound understanding of early and alternative dispute resolution techniques 
and processes.  
 
3.5 The aim must be to maintain a balance in achieving a satisfactory variety of ADR 
systems that reflect business and consumer needs and interests and are understood 
by, and add value to their potential users. The real difficulties that ADR presents will 
not be those that relate to physical borders, jurisdictions and law, but rather the 
boundaries of mind, language and culture. 
 
4. Questions to the European Commission 
 
4.1 Before responding directly to the questions posed in the Green Paper, the 
Alliance for Electronic Business would like to outline a number of issues that we feel 
underpin the successful evolution of ADR as an effective and widely-used form of 
dispute resolution, and where we would encourage further research. We have 
presented these in the form of a series of questions and would welcome the 
European Commission’s response.  
 

Question 1: Does the European Commission have a clear understanding of 
the diversity of processes that may fall within the meaning of “Alternative 
Dispute Resolution”?  

 
4.2 Alternative Dispute Resolution as it is understood internationally, is used to 
describe various methods of resolving a dispute outside the traditional legal system, 
and in particular where the services of an independent third party are employed to 
facilitate negotiation and resolution of the dispute. These methods may include 
mediation, facilitated negotiation, conciliation, adjudication, mini-trial and expert 
determination, and often hybrids of the same. In addition, industry specific 
Complaints Boards and Ombudsmen may offer procedures through which out-of-
court settlements can be achieved. At the moment ADR and any attempt to suggest 
standards within the market  place will rely on a clear understanding of what 
“ADR” actually encompasses 
 

Question 2: Does the European Commission have any current information 
on the extent of ADR use within the European Community, the types of 
ADR processes currently in place, and how many of these involve cross-
border issues? 
 

4.3 It would be useful to have a clearer understanding on the use and development 
of ADR in the different Member States, and the kinds of disputes in which it is most 
frequently employed. Also, whether there is much evidence of the use or potential 
for use of ADR to resolve cross-border issues.  
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Question 3: Does the European Commission have any relevant information 
on who actually uses ADR? 
 

4.4 The response to this question should also look at what types of businesses, 
consumers or citizens (including the socio-economic groups to which they belong) 
would have access to ADR, and to what other methods of dispute resolution might 
such businesses, consumers or citizens resort for a solution. 

 
Question 4: Does the European Commission have any comparative 
information to assess the use and practice of ADR processes outside the 
European Community?  

 
4.5 The purpose of this question is to recognize that the development of ADR in the 
USA, Australia and New Zealand might be regarded as ahead of that within the 
United Kingdom and the rest of Europe? 

 
Question 5: Can the European Commission provide any information that 
explains in practical terms the uniqueness of ADR in its ability to focus on 
people rather than processes? 

 
4.6 This question recognizes the psychological and human elements of dispute, and 
the consequent need for fluidity and flexibility of the process of ADR to maintain this 
focus which is the key element in the success of ADR. 
 

Question 6: Does the European Commission have any information on the 
diversity of remedies and terms of agreement that are settled through 
ADR, and which are neither legal nor financial in nature? 
 

4.7 Unlike litigation and arbitration, the remedies and outcomes agreed at mediation 
are frequently of a more practical and creative nature designed perhaps to underpin 
future relations between the parties. The possibility of reaching such productive and 
workable arrangements is as a direct result of the current flexibility of the ADR 
process.  

 
Question 7: Is the European Commission convinced that there is a need 
for external [or governmental] regulation of ADR practice and processes? 

 
4.8 ADR is already subject to effective self-regulation through professional bodies 
and trade associations, for example codes of conduct, accreditation and recognition 
of professional qualifications set down by the UK’s Chartered Institute of 
Arbitratorsiv. 
 

Question 8: Does the external regulation of trades and professions, where 
they are established and self-regulating, fall within the general purpose of 
the European Commission? 

 
4.9 As discussed above and given that most trades and professions are self-
regulating, we question whether the ADR profession alone merits the possibility of 
external regulation. 
 

Question 9: What concerns related to the practice and development of 
ADR is the European Commission seeking to address and to what extent 
does it feel that such concerns may be dealt with by regulation? 
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Question 10: What effect does the European Commission envisage that 
regulation of ADR practice and processes would have on its future 
development and its potential for productive and radical change in 
attitudes and outcomes in dispute resolution?  

 
4.10 The European Commission’s questions set down in the Green Paper have 
stimulated thinking and highlighted areas for discussion. By posing the necessary 
questions to the European Commission above, and in answer to the European 
Commission’s own questions below, the Alliance for Electronic Business would like 
to understand the European Commission’s rationale in seeking to regulate the ADR 
profession. We are not convinced that there is a demonstrable need for the 
regulation of ADR and that a regime proposing such measures would not create 
any more legal certainty than exists already. Seemingly no evidence also exists 
would enhance rather than degrade efforts at developing the profession.  
 
4.11 Alliance for Electronic Business Proposal: We ask the European Commission 
to undertake a comparative and comprehensive study of ADR globally to understand 
its development and potential role in dispute resolution in commercial activities, both 
business to business and business to consumer, and in non-commercial areas such 
as Family Law.  
 
5. Responses to the Questions posed in the Green Paper 
 
5.1 The following section provides direct answers to the questions posed by the 
European Commission in its Green Paper 
 
Question 1: Are there problems such as to warrant Community action on 
ADR? If so, what are they? What is your opinion of the general approach to 
ADR that should be followed by the institutions of the European Union and 
what might be the scope of such initiatives? 
 
5.2 The Alliance for Electronic Business believes that this question cannot be 
answered properly without initial, but fundamental research to determine what 
dispute resolution media routinely falls within the description ADR. We also 
recognise that the diversity of ADR methods and processes practised needs a 
thorough understanding to ensure that the base level for ADR development in the 
European Community is sound. Such research might also investigate the levels of 
awareness and use of ADR across the European Community, the potential for 
developing cross-border ADR, and the need for a higher level of education and 
awareness amongst lawyers, businesses, citizens and governments. 
 
5.3 For comparative purposes, we believe it appropriate to extend such research to 
the United States, Australia and New Zealand where ADR is a well-developed 
concept.  
 
Question 2: Should the initiatives to be taken be confined to defining the 
principles applicable to one single field (such as commercial law or family law) 
– field by field – and in this way discriminate between these different fields, or 
should they as far as possible extend to all fields governed by civil and 
commercial law? 
 
5.4 The techniques and processes employed in ADR do not support a horizontal 
solution by relating to a particular field or fields of practice or law. Rather, they 
depend upon the nature and scale of the dispute and the needs of the parties. 
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These can be infinitely variable and liable to change, even once the ADR process 
has commenced.  
 
5.5 We believe that the issues raised in this question support our request for further, 
more extensive research on ADR, as outlined earlier.  
 
Question 3: Should the initiatives to be undertaken deal separately with the 
methods of online dispute resolution (ODR) (an emerging sector which stands 
out because of its high rate of innovation and the rapid pace of development 
of new technologies) and the traditional methods, or on the contrary should 
they cover these methods without making any differentiation? 
 
5.6 The Alliance for Electronic Business asserts that Online Dispute Resolution 
(ODR) is not a separate ADR process, but merely the e-enablement of ADR 
processes that may be suitable, in limited circumstances (which are usually financial 
in nature), for presentation and management in this way. For example, ODR can be 
used in domain name disputes because simple processes exist and both parties 
usually have the same level of technical literacy. However, ADR is about people, not 
processes, and the psyche of trust and understanding that this human interaction 
achieves is extremely limited when using ODR. The human psychological element is 
fundamental to ADR practice and success, and to focus more on process than on 
people creates the danger of subverting the subtle skill of facilitating human 
interaction and connection to the technical skill of facilitating a defined ADR process. 
Not all users of ADR want financial recompense, some preferring 
‘acknowledgement’ that something has been done incorrectly.       
 
Question 4: How might recourse to ADR practises be developed in the field of 
family law? 
 
5.7 The Alliance for Electronic Business has no experience of Family Law and 
therefore cannot answer this question. 
 
Question 5: Should the legislation of the Member States be harmonised so 
that in each Member State ADR clauses have the same legal value? 
 
5.8 The Alliance for Electronic Business believes little background information exists 
in order to answer this question. Again, we request that basic research is 
undertaken into the 
 
- types of ADR clauses in common use across Member States, and the terms 

that they incorporate, 
- types of documents in which ADR clauses are commonly found,  
- parties to these documents, and  
- types of ADR, or parts of ADR process to which they refer.  
 
5.9 We suggest that use of such clauses be generally founded on the principles of 
contract law and fair-trading. 
 
Question 6: If so, should the validity of such clauses be generally accepted or 
should such validity be limited where these clauses appear in membership 
contracts in general or in contracts with consumers in particular? 
 
5.10 Please see our answer to Question 5 above. 
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Question 7: What, in any case should be the scope of such clauses? 
 
5.11 The Alliance for Electronic Business is aware of the debate upon whether ADR 
clauses restrict or increase an individual’s right of access to Justice. Determining 
this issue depends of course on the terms of an individual clause and whether it 
purports to restrict a party’s right to resort to legal process if ADR is unsuccessful. If 
the parties both have the ultimate right to instigate legal action, then agreement to 
ADR creates an additional option for the expedient resolution of the dispute and 
could not be regarded therefore as being in contravention of Human Rights 
legislation or unfair contract terms.   
 
Question 8: Should we go as far as to consider that their violation would imply 
that the court has no jurisdiction to hear the dispute, for the time being at 
least? 
 
5.12 The Alliance for Electronic Business presumes that this question is aimed at 
the enforcement of compulsory ADR. We believe it dangerous to suggest that every 
commercial contract should contain an ADR clause and that inclusion or not is a 
matter for commercial negotiation. Lack of any thorough research does hinder our 
ability to establish whether compulsory ADR is as satisfactory as voluntary ADR. In 
the United Kingdom the courts may penalise a party on an order for costs if the party 
has not used ADR where it would have been appropriate to do sov.  
 
Question 9: Should the legislation of member states be harmonised so that in 
each Member State recourse to an ADR mechanism entails suspension of the 
limitation periods for the seizing of the courts? 
 
5.13 The Alliance for Electronic Business submits that the length of time that ADR 
takes to complete is relatively short compared to statutory limitation periods, and so 
should not significantly impinge on them. No rules exist which do or should stop the 
parties from issuing legal proceedings if they wish to try ADR during a period close 
to the expiry of a limitation period. However, we do believe that there is a clear 
danger that suspension of limitation periods could lead to the misuse of ADR in an 
attempt to manipulate limitation periods.  
  
Question 10: What has been the experience of applying the Commission 
recommendations of 1998 and 2001? 
 
5.14 The Alliance for Electronic Business has no experience of applying the 
European Commission recommendations of 1998 and 2001 and therefore cannot 
answer this question.  
 
Question 11: Could the principles set out in the two recommendations apply 
indiscriminately to fields other than consumer protection law and in particular 
be extended to civil and commercial law?  
 
5.15 The Alliance for Electronic Business believes that the recognition of any 
principles or guidelines should fall within the regulation of the ADR profession that is 
already subject to codes of conduct, guidelines for best practice, recognition of 
professional qualifications, continuing professional development and experience.  
 
5.16 We remain concerned that the European Commission sees a need to impose 
its own ethical guidelines on any profession that is self-regulatory but one which also 
demands extremely high standards of ethical conduct, professionalism and expertise 
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Question 12: Of the principles enshrined in the recommendation, which in 
your view could be incorporated in the legislation of the Member States 
 
5.17 As in our response to Question 11, the Alliance for Electronic Business 
questions the need for any such principles to be incorporated into legislation. It is 
dangerous for the European Commission to attempt to set down how the judicial 
system should be established across all Member States. ADR is to the legal system 
what herbal remedy is to conventional medicine, and there is a concern that 
dictating choice here would not be in the best interests of the internal market.  
 
Question 13: In your opinion, should the legislation of member States in 
regulated areas such as family law be harmonized so that common principles 
may be laid down with regard to procedural guarantees? 
 
5.18 Please see our answer to Question 12 above. The Alliance for Electronic 
Business believes that the European Commission, in desiring economic parity 
across Member States, cannot provide a legal or commercial justification for 
regulating the practice of any good, self-regulating profession.  
 
Question 14: What initiative do you think the institutions of the European 
Union should take in close co-operation with interested circles as regards the 
ethical rules which would be binding on third parties? 
 
5.19 The Alliance for Electronic Business submits that ethical rules, by their very 
nature, are not usually binding on individuals. We question again any suggestion 
that the European Commission should have a duty to set down mandatory ethical 
rules with power of enforcement. Undertaking a comparative research of training 
practices, professional conduct and ethical codes already in force and which relate 
to ADR may reassure the European Commission that the ADR profession is already 
well-regulated and demands high expectations and standards from its professional 
members.  
 
5.20 As with every well-regulated profession, it is in the interests of potential ADR 
users that they are well educated about the profession and its standards of training 
and expertise so that they are able to make an informed choice of practitioner based 
upon their individual requirements.     
 
Question 15: Should the legislation of the Member States be harmonized so 
that the confidentiality of ADR is guaranteed in each Member State? 
 
5.21 Confidentiality is an integral part of the ADR process and is dealt with by the 
mediation contract - and hence under general contract law. The Alliance for 
Electronic Business holds that it is up to the individual parties to the mediation to 
agree what should and should not be kept confidential, and to be liable if they fail to 
abide by that agreement. Many professions, including the legal and medical 
professions are subject to codes of practice that require the confidentiality of parties 
and issues addressed 
 
5.22 Our response to this question supports further comparative analysis across 
Member States to gain a better understanding of how the issue of confidentiality is 
dealt with. 
  
Question 16: If so, how and to what extent should such confidentiality be 
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guaranteed? To what extent should guarantees of confidentiality apply also to 
publication of results of ADRs? 
 
5.23 Please see our answer to Question 15 above. Whilst confidentiality is already a 
key part of the ADR process, the Alliance for Electronic Business believes that 
publication of ADR facts and results is essential for research and the development of 
the profession, subject to the anonymity of the parties concerned and ensuring there 
is no breaches of confidentiality. Sometimes, relevant parties have agreed to the 
publication of the facts and results of ADR, and this can help to promote a general 
awareness of the subject. 
  
Question 17: In your opinion, should there be a community rule to the effect 
that there is a period of reflection following ADR procedures before the 
agreement is signed or a period for withdrawal after the signing of the 
agreement? Should this question be instead handled within the framework of 
the ethical rules to which the third parties are subject?  
 
5.24 There is currently no period of reflection in the United Kingdom following an 
ADR procedure and the Alliances for Electronic Business believes that this status 
quo should remain unchanged. ADR depends for its success on simplicity of 
process and certainty of outcome. Any cooling-off period would destroy the 
credibility of the ADR process and would be open to abuse. 
 
5.25 An integral part of ADR is the presence of parties that have the authority to 
reach a settlement on the issues in dispute and that they come to the process in 
good faith, willing in their attempt to reach a settlement. The ADR process allows a 
full exploration of relevant issues and options for settlement. To allow a subsequent 
re-opening of the ADR process following an earlier agreement using this means 
would be against the spirit of ADR.    
 
Question 18: Is there a need to make ADR agreements more effective in the 
Member States? What is the best solution to the question of recognition and 
enforcement of ADR agreements in other Member States of the European 
Union? Should specific rules be adopted to render ADR agreements 
enforceable? If so, subject to what guarantees? 
 
5.26 The Alliance for Electronic Business submits that an agreement reached under 
ADR has the same force as a contract, provided that it is reduced to writing and 
signed by the parties. As such, it would be subject to the same rules of jurisdiction 
as contracts under the Civil Jurisdictions and Judgements Regulations 2001, and 
that no specific rules would be required to render an ADR agreement enforceable. 
 
5.27 We believe that further comparative research on the status of ADR agreements 
across Member States, and the circumstances, in which the agreements are or are 
not enforceable, would be useful in determining the points posed in this question. 
 
Question 19: What initiatives in your view should the community institutions 
take to support the training of third parties? 
 
5.28 The Alliance for Electronic Business does not understand the use of “support” 
within the context of this question, and wonders if the European Commission 
envisages a role in determining the syllabus and evolution of the training of ADR 
practitioners because of perceived short comings in the existing regimes? If we were 
correct in this assumption, the Alliance for Electronic Business would welcome the 
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identification of these perceived weaknesses in the current ADR framework.  
 
5.29 We support the view for further comparative research to address the issues 
raised here, and to include an assessment of the profession in the USA, Australia 
and New Zealand. The European Commission might also wish to support an 
increased awareness campaign for ADR amongst potential business and private 
users, and enable the exchange of information and experience between relevant 
professional bodies.  
 
Question 20: Should support be given to initiatives to establish minimum 
training criteria with a view to the accreditation of third parties? 
 
5.30 Please see our response to Question 19 above. We have understood here that 
the European Commission is concerned with the existing training and regulation of 
ADR practitioners, but would request details of the grounds upon which these 
concerns are based.  
 
Question 21: Should special rules be adopted with regard to the liability of 
third parties? If so, which rules? What roles should ethical codes play in this 
field?  
 
5.31 The Alliance for Electronic Business submits that the liability of third parties 
already exists under contract law and does not require special rules.   
 
6. Conclusion 
 
The Alliance for Electronic Business has submitted this Response to the European 
Commission’s Green Paper on Alternative Dispute Resolution in Civil and 
Commercial Law in consultation with the members of each of the four associations 
and with our strategic partners. We believe that the European Commission has not 
demonstrated the need to regulate alternative dispute resolution, and that further 
research must be undertaken globally to understand its use alongside e-commerce. 
We would welcome further discussion with the European Commission on the 
contents of this document and have given our contact details below. 
 
 
Will Roebuck    Jane Gunn 
e.centre    Corporate Peacemaker 
Law & Policy Groupvi   (Member, e.centre Law & Policy Group)  
will.roebuck@e-centre.org.uk   jane@corporatepeacemaker.com   
+44 (0) 20 7655 9032   +44 (0) 1491 875636 
 
London, 13th October 2002 
 
 
  
    
 
 
                                                 
i Communication on European Governance: Better Lawmaking (COM (2002) 275), Action Plan “Simplifying and 
Improving the Regulatory Environment” (COM (2002) 278), Consultation Document: Towards a Reinforced Culture of 
Consultation and Dialogue (COM (2002) 277), Communication on Impact Assessment (COM (2002) 276). See also 
Commissioner Liikanen’s speech on “Better Regulation after Barcelona”, European Policy Centre, Brussels 22nd April 
2002.  
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ii See Commissioner David Byrne’s Presentation to the Kangaroo Group, 9th July 2001.  
http://www.europa.eu.int/comm/dgs/health_consumer/library/speeches/speech145_en.pdf.  
iii For example, e.centre is an independent, user driven UK association providing guidance and support for over 
16,000 members on supply chain efficiency through the use of the EAN.UCC System for barricading and business to 
business communications such as EDI and ebXML 
iv www.arbitrators.org  
v Please see the case of Dunnett v Rail Track plc (2002) ECWA Civ 303  
vi Members of e.centre’s Law & Policy Group are: Amazon, @rchive-it, Association for Payment Clearing Systems, 
Baker McKenzie, Bird & Bird, Briffa, British Telecom, Cable & Wireless, Consignia, Corporate Peacemaker, Dickson 
Minto, IBM LeCote, Ledingham Chalmers, Maclay Murray & Spens, McClure Naismith, Nortel, Pario 
Communications, Periodic Publisher’s Association, Thomas Eggar Church Adams, T-mobile, and Wragge & Co. 
Details of membership of the Law & Policy Group is available from the e.centre helpdesk on +44 (0) 20 7655 9001 or 
by visiting www.e-centre.org.uk  
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