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Introduction 
 

The Chartered Institute of Arbitrators is a professional institution, a not-for-profit organisation 

and a registered charity, founded in 1915 to provide a member organisation for practising 

arbitrators. Although its headquarters are in London, it has more than 10,000 members in 86 

countries around the world. Whilst it continues to advocate arbitration as an alternative to 

litigation, the Chartered Institute is deeply committed to the promotion of all forms of 

alternative dispute resolution, including mediation, conciliation and adjudication, in order to 

achieve the early and private settlement of disputes. To this end, the Chartered Institute 

formally opened its doors, as a professional home, for civil and commercial mediators in 

October 1999. 

 

Approximately 6,000 of our members live and practice within EU member states, delivering 

their skills through a wide range of institutional bodies, including the ICC and the LCIA. A 

unique aspect of our training is that our qualifications and professional practice standards are 

recognised through the Royal Charter granted by the Privy Council in the UK. Our 

Accreditation for mediators has immense value externally and as a result our members are 

sought after through all the major mediation providers. To enhance the quality of mediators, the 

Chartered Institute is developing a route to fellowship for mediators and ultimately the 

designation Chartered Mediator. 

 

In furtherance of our objective to expand opportunities for access to justice, the Chartered 

Institute provides a wide range of dispute resolution schemes for consumers in the UK and 

across Europe, using arbitration and other forms of private dispute resolution. A growing 

number of these schemes are provided online, including the EEJ-Net scheme. Furthermore, as 

part of its contribution to enhancing good governance a number of commercial dispute 

resolution schemes are also offered, once again including ODR techniques. The Chartered 

Institute is now developing training and accreditation mechanisms for ODR practitioners. 

 

As a professional body the Chartered Institute is led by its members and supports a network of 

active and dynamic branches across the globe. The European Branch, with responsibility for 
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serving the needs of members throughout mainland Europe includes many eminent experts with 

broad ADR experience throughout the member states. Their fields of expertise are wide ranging 

as is their knowledge and experience of the varying jurisdictions represented by the member 

states. In compiling this response the Chartered Institute has consulted widely with the 

members of the European Branch and also those members with specific responsibility for 

policy and practice development in respect of ADR throughout the Institute’s global reach. 
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Executive Summary 

 

The Chartered Institute of Arbitrators welcomes the debate started by the Green Paper as a 

positive contribution, both as a measure of the Commission’s commitment to the use of ADR 

(which is now clear) and in stimulating a comparative examination by those involved in dispute 

resolution throughout Europe. 

 

Our approach to the questions posed by the Commission is to caution against unnecessary 

direct intervention.  This is consistent with the principle of subsidiarity, and is not motivated by 

hostility towards intervention where this could be beneficial.  The Community institutions can 

certainly play a part in developing an ADR culture and the framework in which it can grow.  

We would welcome the setting of standards (whether by Recommendation or other non-

dispositive means), which would give flexible targets for Member States.  The effective 

encouragement given by the national governments can be measured in many ways; partly, for 

example, in the reduction of any backlog in civil courts.   

 

The issue of ethics and rules is a strong theme throughout the Commission’s questions; the 

Chartered Institute is a professional institution with highly regarded qualifications.  

Membership of a professional institution demonstrates that a practitioner is committed to all the 

governance available to the professional body, including discipline if required.  It includes a 

code of ethics, a set of moral principles extending beyond a formal code of conduct; this is the 

cornerstone of development of the professions and one of the main reasons for confidence in a 

professional body. 

 

From our unique perspective we believe that the institutions of the EU could play a significant 

role in the promotion of ADR. This could be done by supporting research into the use and 

effectiveness of ADR across member states, supporting education and training in ADR 

techniques and skills and by participating in awareness raising for users in all sectors. 
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The Commission should consider models such as that undertaken by the UK government in 

their ADR Pledge and encourage other member states to mimic such models, the benefits of 

which have, in a very short space of time, already been proved. 

 

We think there is a role for the EU institutions to play in encouraging ADR users and potential 

users to seek out professional dispute resolvers (based on the nature of dispute and the 

appropriate method of resolution) guided by information on ethical codes of conduct and the 

principles of good practice.  

 

The Chartered Institute in its response cautions against the use of an overly prescriptive 

approach such as legislation, in reflection of our concern that, ultimately, this will restrict the 

growth of the use of ADR and hinder the adoption of best practice by institutional bodies and 

individual practitioners. 

 

 

Question 1: Are there problems such as to warrant Community action on ADR? If so, 
what are they? What is your opinion on the general approach to ADR that should be 
followed by the institutions of the European Union, and what might be the scope of such 
initiatives? 
 
 
The Chartered Institute believes that there are no ‘problems’ that warrant community action in 

ADR, particularly in the context of regulation. 

 

The Chartered Institute believes however that the institutions of the European Union could play 

a much stronger role in the promotion of the value of ADR in the pursuit of enhanced 

commercial practice and access to justice, particularly across borders within the Union. 

 

Increasingly ADR is not being seen as an alternative to litigation but as part of the dispute 

resolution continuum. With this in mind it is thought that ADR processes should not be set 

against judicial and quasi-judicial forms of dispute resolution but rather should be promoted as 

an integral feature of appropriate dispute resolution.  
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There is no doubt that ADR is actually being used in a wide variety of situations, with a 

considerable degree of success despite some scepticism in certain sections of the community. 

However, the Chartered Institute believes that there is still considerable opportunity to increase 

the use of ADR across the civil and commercial environment throughout the member states. 

The institutions of the EU could have a significant role in enhancing the appreciation and 

understanding of the value of ADR in resolving disputes in a timely and cost effective manner. 

 

The UK Government has taken an important step to encourage and promote the use of ADR 

with the introduction of the ‘ADR Pledge’.  In furtherance of that policy, in March 2002 the 

Office of Government Commerce published a Dispute Resolution Guide for all involved in the 

drafting of UK Government procurement contracts. The guide explains the purpose of ADR, 

the various techniques and recommends good practice for contract and dispute managers. It 

also supplies a complete list of ADR providers. This has been taken very seriously and 

progressive steps to implement training programmes have been undertaken so that ADR is a 

fundamental part of their dispute handling process. The effectiveness of the Pledge is being 

monitored by the Lord Chancellor’s Department (LCD) with the publication of relevant reports. 

The outcome to date, reported by the LCD states that the Government has saved several million 

pounds in legal costs for the resolution of its contract disputes.  

 

The Chartered Institute is firmly attached to the flexibility of ADR processes. Unfortunately, 

this flexibility, together with the emphasis of technique over procedure by practitioners, gives 

rise to a problem of “visibility” of ADR for many potential users, who simply do not have 

sufficient basic knowledge on how ADR works and thus find the notion of ADR somewhat 

difficult to apprehend.  

 

The Chartered Institute believes that regulation of ADR through legislation is very unlikely to 

provide any benefit at this stage. It is likely that the only effect of legislation would be the 

stifling of the innovative practice and development of ADR. What is critical at this point is the 

education and training of practitioners, the promotion of high ethical standards, the raising of 

awareness and understanding for the public, and research into the effectiveness of ADR. 
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The Chartered Institute is also conscious of the fact that ADR is an issue of great importance 

not just in Europe but globally. We feel that it is important to recognise that any legislative 

steps taken for Europe may result in a regime that is too restrictive, with the potential effect of 

precluding adoption of best practice developed elsewhere. 

 

In particular, the Commission should bear in mind the UNCITRAL Model Law 

on International Commercial Conciliation. Despite the use of the word “conciliation”, the 

Model Law is intended to cover any process “whether referred to by the expression 

conciliation, mediation or an expression of similar import, whereby parties request a third 

person, or panel of persons, to assist them in their attempt to reach an amicable settlement of 

their dispute…  The conciliator…  does not have the authority to impose upon the parties a 

solution to the dispute”. 

 

The Model Law was adopted by UNCITRAL at its 750th meeting, on 24 June 2002. A detailed 

Guide to Enactment and Use of the UNCITRAL Model Law on International Commercial 

Conciliation was also considered and substantially approved at the same session and a finalised 

version is being prepared by the UNCITRAL Secretariat. 

 

The Model Law, which will be referred to at various points below, contains a detailed 

suggested legislative framework for the conduct of conciliation as defined. It also deals with a 

number of specific technical issues raised in the Green Paper. 

 

The Model Law and the Guide provide useful inspiration for legislators and for organisations 

and individuals involved in ADR. 

 

References to the Model Law illustrate the difficulties in trying to enact uniform legislation, 

whether based upon the Model Law or by means of legislation at a European level. 
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We have a number of observations as to the role of rules of law and ADR: 

 

1. Existing legal principles and procedures in all the member states allow for the use of 

ADR, thus no new rules are needed. 

 

2. ADR may involve interaction with many different legal rules but it is respectfully 

suggested that such rules are better considered as being rules relating to a specific field 

other than ADR as such. For example, there will often be an interaction between ADR 

and rules of law in certain regulated areas (such as insolvency law or family law) or in 

matters of procedure. The laws of member states vary widely in these areas and even in 

individual member states; differences in law and procedure in various fields may be 

very substantial.  

 

3. Some specific legal issues are already well known and frequently discussed.  These are 

the issues discussed in the answers to questions 8, 9, 15 and 17 below.  

 

4. Certain legal rules are aimed at providing a recognisable procedure or framework for 

ADR. We would stress that any attempts to create uniform ADR legislation are likely to 

“proceduralise” ADR and to hinder its development. We would add that procedural 

rules on ADR will not serve in any event to make the process more easy to apprehend, 

since the real content of ADR must remain flexible and non rule-based. 

 

5. The Commission has also discussed rules that afford protection to certain parties in 

relation to ADR clauses or settlement agreements. Those rules will be referred to below 

in the answers to the relevant questions.  

 

A concrete example of suggestions for a legislative code is to be found in the UNCITRAL 

Model Law on International Commercial Conciliation, adopted by UNCITRAL at its 750th 

meeting, on 24 June 2002. 
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The Model Law illustrates some of the difficulties just referred to. The work carried out by 

UNCITRAL illustrates the difficulty of dealing with the specific technical legal difficulties 

encountered in individual jurisdictions.  

 

The Model Law contains at least some provisions, which tend to “proceduralise” ADR in the 

way referred to above. The Model Law also contains specific provisions dealing with the 

matters referred to in point 3 above. 

 

In suggesting throughout the present response that it is unnecessary to envisage any form of 

legislative measures, the Chartered Institute does not wish to convey that all is well in the 

world of ADR. Indeed, we feel that promotion of ADR remains a difficult task.  

 

We therefore fully understand and support the view that action needs to be taken. We also feel 

that it is highly desirable that the Commission should be a central pillar in coordinating action, 

in order to promote cohesion of the ADR movement in Europe. 

 

We would wish the Commission’s action to consist of encouraging and sponsoring the 

development of ADR in Europe through efforts to promote the study of the subject, the sharing 

of information by various bodies concerned, the encouragement of training and the promotion 

of a real commitment to ADR from the governments of the member states.   

 
 
Question 2: Should the initiatives to be taken be confined to defining the principles 
applicable to one single field (such as commercial law or family law) – field by field – and 
in this way discriminate between these different fields, or should they as far as possible 
extend to all the fields governed by civil and commercial law? 
 
 
The Chartered Institute cannot see any advantage in “defining the principles” applicable to 

specific fields. 

 

In the view of the Chartered Institute, it is important above all to provide an appropriate method 

of dispute resolution not for the specific type of case but for the specific case in hand. 
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Some fundamental principles will apply to disputes in all fields, and wherever possible 

principles should be defined across all fields. These principles include, the voluntary and 

confidential nature of the process and the independence and impartiality of the neutral.  

 

Although particular fields may generally raise specific problems and require specific forms or 

methods of ADR, it would be unwise in our view to try to create categories of ADR by field, 

with specific rules. The scope for innovation in any given field across ADR in general should 

not be constrained. 

 

In the experience of the Chartered Institute, even specific fields can give rise to a wide variety 

of appropriate treatments. For instance, certain commercial cases involving partnership disputes 

may involve as much emotional content as any family law case and certain family law cases 

dealing with sophisticated parties with substantial assets often resemble commercial disputes. 

Again, within the area of commercial law, the approach may vary depending on whether the 

underlying dispute is purely technical or legal.  

 

 
Question 3: Should the initiatives to be undertaken deal separately with the methods of 
online dispute resolution (ODR) (an emerging sector which stands out because of its high 
rate of innovation and the rapid pace of development of new technologies) and the 
traditional methods, or on the contrary should they cover these methods without making 
any differentiation? 
 
 
In order for organisations to continue to develop ODR and to maximise its value to business 

and consumer markets, EU policy needs to maintain vigilance in respect of the resolution of 

national and cross-border disputes - particularly where disputes involve a consumer. 

The Chartered Institute, whilst conscious of the value of innovation of new specific forms of 

ODR, such as blind bidding and med-rec (which both largely originate from North America), is 

cautious about the use of such techniques in respect of consumer disputes. 

 

Therefore, the Chartered Institute does not feel that any initiative to be undertaken should deal 

separately with the methods of ODR. This does not mean that we are not attached to ODR. 

Indeed, we believe that where e-commerce is the chosen pathway for commercial or consumer 
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transactions, that there should always be the opportunity for ODR based ADR techniques to be 

used to resolve disputes.  Furthermore, even where e-commerce is not the chosen pathway 

ODR should be provided as an option to the parties to increase their alternatives for resolution 

of their dispute.  

 

The Chartered Institute already administers a number of arbitration schemes through ODR 

techniques, and is soon to launch its first ODR based mediation procedure. Through the 

experience we have gained in developing ODR schemes, we have learnt that ODR is simply the 

tool that helps the neutral and the parties to reach their resolution solution.  In addition to this 

ODR assists efficiency and reduces costs for the parties to the dispute. 

 

Therefore, we can assert that ODR reflects the advantages of ADR but with added pace, value 

and ease of access: It is ideal for resolving e-business, multiple jurisdictional or cross-border 

disputes; it helps preserve market reputation; provides a wide range of settlement solutions and 

vitally, for businesses and consumers alike, it is cost-effective. 

 

Whilst online techniques may be best suited to resolution of disputes where the parties submit 

questions to a third party for a binding decision, the Chartered Institute strongly believes that 

even in relatively “classic” mediation, all forms of modern technology will often have a useful 

place. Although many mediations would ideally benefit from face-to-face presence of the 

parties and the mediators, the use of e-mail for the exchange of information and documents 

together with the use of video conferencing facilities and of course the telephone can still be 

used to good effect. 

 

It is therefore important that ODR should be treated as one more tool in the tool-kit of the ADR 

practitioner, even if certain difficulties of ODR need to be borne in mind when thinking about 

mediator training and ethics. 

 

This is not to say that ODR does not raise some specific problems but it is felt, once again, that 

these problems are essentially ones of technology law rather than being specific to ADR.   
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These problems can be dealt with by the provision of training and certification of the neutrals 

who are to be come involved in utilising ODR procedures. 

 
 
Question 4: How might recourse to ADR practices be developed in the field of family law? 
 
 
Whilst the Chartered Institute has long standing expertise in all fields of commercial law and 

most fields of civil law, including consumer law, family law is an exception. However, careful 

development is needed in family law, primarily as the rights of other parties (children and 

dependents) are affected by the outcomes and thus there is a public interest in the practice of 

ADR in this field.  

 

We are also aware that there is a strong body of opinion that the practice of family mediation in 

the UK has been stifled by over regulation. There has been no obvious improvement in the 

technical practice of family mediation stemming from this regulatory framework. The 

Chartered Institute believes that it would be counter productive to impose yet more regulation 

or to extend its effect into other fields. 

 

 
Question 5: Should the legislation of the Member States be harmonised so that in each 
Member State ADR clauses have the same legal value? 
 
Question 6: If so, should the validity of such clauses be generally accepted or should such 
validity be limited where these clauses appear in membership contracts in general or in 
contracts with consumers in particular? 
 
Question 7: What in any case should be the scope of such clauses? 
 
 
Questions 5 to 7 will be addressed together. We believe that the existing law in every member 

state already allows parties to conclude appropriate ADR clauses. We feel that the validity of 

ADR clauses should not be limited where they appear in standard form contracts or in contracts 

with consumers save for the need to ensure sensitivity to the consumers’ position and 

circumstances vis-à-vis the balance of power with commercial entities. 
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A particular clause, on its specific drafting, may be open to criticism but we would not wish to 

see community regulation of the validity of ADR clauses and would suggest that the general 

provisions of law relating to validity of contracts are entirely sufficient to deal with problems of 

lack of consent or abuse of a strong bargaining position.   

 

Our belief is that ADR is generally highly beneficial. This view would also appear to be that of 

the Commission. It would therefore be most unfortunate if ADR clauses were considered to be 

clauses from which any party, even a supposedly weak contracting party, needs to be protected. 

 

Further, we do not believe that a fair and properly drafted ADR clause should be held to affect 

the right of access to the courts in such a way as to constitute a breach of article 6 (1) of the 

European Convention on Human Rights, article 47 of the Charter of Fundamental Rights of the 

European Union or Directive 93/13/EEC relating to unfair terms.  

 

 
Question 8: Should we go as far as to consider that their violation would imply that the 
court has no jurisdiction to hear the dispute, for the time being at least? 
 
 
We are not in favour of a rule of law that automatically implies that the courts have no 

jurisdiction in the mere presence of an ADR clause. It seems to us that the effect to be given to 

any particular clause depends on the drafting and construction of that clause. Furthermore, 

whilst at a later date, a rule of law harmonising approaches to clauses which clearly state that 

ADR is to be a condition precedent to seising the courts may be useful but for the moment this 

would be premature.  

 

It is too early in the development of ADR in Europe to be able to give a clear idea as to the 

approach of the courts where an action is brought in the presence of an ADR clause, although 

there are suggestions in some jurisdictions that where a clause clearly states that no action may 

be brought before ADR is attempted, the courts will hold that they have no present jurisdiction. 
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In so far as ADR is a voluntary process, it may be thought futile to insist that the parties respect 

a process from which they can withdraw at will. However, we feel that mechanisms which 

promote the respect of engagements to use ADR are useful and therefore feel that court 

decisions declining jurisdiction in cases where the parties have agreed conditions precedent to 

the bringing of an action are welcome. 

 

The question of the effect to be given by the courts or by arbitral tribunals to ADR clauses was 

a subject of debate for UNCITRAL. Article 14 (1) of the Model Law provides that where 

parties “have expressly undertaken not to initiate during a specific period of time or until a 

specified event has occurred arbitral or judicial proceedings…  such an undertaking shall be 

given effect by the arbitral tribunal or the court until the terms of the undertaking have been 

complied with”.  This provision deals only with the case of an express undertaking and 

therefore does not deal with the effect to be given by the courts or arbitral tribunals to ADR 

clauses in general. 

 

Whilst there was no fundamental opposition to the idea that agreements to conciliate are 

binding under their own terms, it was felt that “agreements to conciliate were drafted in may 

different ways reflecting a broad spectrum of expectations of parties regarding their behaviour 

in case of a dispute…  the effect of agreements to conciliate should depend on the manner in 

which such agreements were interpreted pursuant to the applicable law of contract… ”. 

 

It will be clear from the comments made above that this view is shared by the Chartered 

Institute although, we would go further: it is not necessary at present to enact a rule as to the 

effect to be given to an express undertaking such as those referred to in the Model Law. We 

would prefer to leave this question also to the applicable law.  
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Question 9: Should the legislation of the Member States be harmonised so that in each 
Member State recourse to an ADR mechanism entails suspension of the limitation periods 
for the seising of courts? 
 
 

The Chartered Institute is opposed to any attempt to harmonise the legislation of member states 

in relation to limitation periods. The assumption of the question is that harmonisation should 

ensure a similar, beneficial effect in each Member State.  However, this area is highly technical 

and each state has its specific rules. Any mechanism entailing suspension of limitation periods 

in the presence of use of an ADR mechanism would necessitate definition of ADR, which is 

likely to be impractical. Difficulties would also arise in defining when ADR was attempted and 

when it terminated. This is essentially a local problem and, under the principle of subsidiarity, 

can be best dealt with by individual member states.  Where the limitation period is long, six or 

ten years being common, the idea of suspension of limitation would appear counterproductive 

to the idea of effective and rapid dispute resolution.   

Further, the suspension of limitation periods should be distinguished from suspension (or stay) 

of proceedings once commenced and here again the rules vary from state to state. Certain states 

may feel that suspension of proceedings should be a matter for the discretion of a judge or 

arbitrator rather than a matter for a legal rule.  This is the approach adopted under the English 

Civil Procedure Rules (CPR).   

We would therefore not advocate general intervention in relation to suspension of limitation 

periods or proceedings since usually the timescale of proceedings will provide more than 

adequate time for any negotiation or mediation undertaken in good faith; time is not the 

problem so much as facilitation.   

 

Again, reference to the UNCITRAL Model Law is useful. It was decided not to incorporate a 

provision as to suspension of limitation periods, although the Model Law contains a footnote to 

Article 4 (which deals with commencement of conciliation proceedings) providing a suggested  
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text for States that might wish to adopt a provision as to suspension of limitation periods. It is 

significant that UNCITRAL, who wished to put forward a comprehensive set of suggested 

legislative provisions in the Model Law did not feel able to suggest uniform provisions on this 

point given the potential problems which might arise from, amongst other things, interference 

with existing procedural rules. 

 

There is the difficulty which arises where there is a mandatory rule stating that a court would 

have no jurisdiction if a particular clause is not respected, which can lead to the expiry of a 

limitation period. It is thought that all systems of the member states are apt to deal with this 

marginal case. 

 

Member states may seek inspiration in this regard from the UNCITRAL Model Law. Article 14 

(2) of the Model Law provides that a party has a discretion to begin proceedings in order to 

preserve its rights, without this being regarded as a waiver of the agreement to conciliate or as a 

termination of the conciliation proceedings. This would enable a party to begin proceedings in 

order to avoid being time-barred. 

 
 
Question 10: What has been the experience of applying the Commission 
recommendations of 1998 and 2001? 
 
 
The Institute has applied the recommendations of 1998 and 2001 to our consumer schemes and 

they underpin The Chartered Institute’s Code of Ethics.  

 
 
Question 11: Could the principles set out in the two recommendations apply 
indiscriminately to fields other than consumer protection law and in particular be 
extended to civil and commercial law? 
 
Question 12: Of the principles enshrined in the recommendations, which in your view 
could be incorporated in the legislation of all the Member States? 
 
 
Questions 11 and 12 will be answered together. 
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Certain of the principles set out in the two recommendations are clearly fundamental principles, 

which should be applied to ADR in all fields. We have in mind the principles of independence, 

impartiality, transparency and fairness. 

 

However, we note that under the headings of the principles the recommendations provide 

definitions which amount to the provision of highly detailed rules. We do not believe that it 

would necessarily be appropriate to apply these detailed rules indiscriminately to all forms of 

ADR. 

 

We also feel that certain principles are either not adapted to ADR (for example the adversarial 

principle) or are matters of procedure, practice or are simply objectives, which may or may not 

be useful in any particular context. 

 

In any event, we do not believe that even the general principles should be a matter for 

community legislation but that they are essentially a matter for rules of ethics or practice. 

 
 
Question 13: In your opinion, should the legislation of the Member States in regulated 
areas such as family law be harmonised so that common principles may be laid down with 
regard to procedural guarantees?  
 
 
It is not felt that the question of procedural guarantees should be a matter for legislation. 

Ethical rules are in our view the appropriate mechanism. It is also felt that no attempt should be 

made to lay down procedural guarantees which are specific to any given field. 

 

 
Question 14: What initiative do you think the institutions of the European Union should 
take, in close cooperation with interested circles, as regards the ethical rules which would 
be binding on third parties? 
 
 
The Chartered Institute believes that it is essential that all practitioners subscribe to an ethical 

regime. Membership of a professional institution demonstrates that a practitioner is committed 

to all the governance available to the professional body, including discipline if required.  It  
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includes a code of ethics, a set of moral principles extending beyond a formal code of conduct; 

this is the cornerstone of development of the professions and one of the main reasons for 

confidence in a professional body. Ethical considerations form an integral part of the Institute’s 

training and accreditation programmes. 

 

As has been stated above, good quality mediation depends not so much on any new legal 

framework as upon the quality of mediators. For the Chartered Institute, a good mediator is a 

trained mediator, operating under a number of basic rules of ethics.  

 

Here again, it is not thought that legislation is necessary. It is also felt that we should resist the 

temptation to establish ethical rules which begin to resemble detailed procedural rules as to 

how each and every mediation is to be conducted. It is felt that the ethical rules of mediation 

should simply safeguard fundamental human rights. 

 

Above all, the Chartered Institute would not wish to see ethical rules of procedural fairness of a 

sort which can only be justified in the context of ordinary court or arbitration or other 

adjudicatory procedures.  

 

It should be noted that certain ethical rules are a matter of debate. An example of this is the 

issue of whether a mediator should take an active role in the drafting of any settlement 

agreement. 

 

Different ADR bodies may have a different approach to rules such as these but in the view of 

the Chartered Institute, it is not necessary to choose between one or other approach to a rule 

such as that. The only rules on which it is desirable to have agreement are the absolutely 

fundamental rules. 

 

In this respect, we feel that the Commissions’ recommendations of 1998 and 2001 are useful 

starting points to any discussion and include the absolute fundamentals. 
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The ethics of mediation should be a major item in any process of discussion, study and 

promotion led by the Commission. We would not rule out the future desirability of agreeing a 

general recommendation as to ethics but we feel that at present any such a recommendation 

would almost certainly fall into the trap of “proceduralising” ADR.  For the present we fell that 

self-regulation is the best solution. 

 

 In the interests of dialogue between those involved in ADR and its promotion between 

jurisdictions, the Commission could beneficially sponsor or promote conferences or working 

groups from different member states, preferably on a pan-European basis.  The need for this is 

particularly apparent in fields such as family law or consumer disputes, where ADR bodies 

may have limited funds and may work in isolation.   

 

 
Question 15: Should the legislation of the Member States be harmonised so that the 
confidentiality of ADRs is guaranteed in each Member State? 
 
Question 16: If so, how and to what extent should such confidentiality be guaranteed? To 
what extent should guarantees of confidentiality apply also to publication of the results of 
ADRs? 
 
 
Questions 15 and 16 will be addressed together.  

 

Whilst confidentiality is generally regarded as an essential feature of ADR proceedings, there 

will be circumstances in which it is not required, or cannot possibly be achieved.  In each 

Member State, there are rules which govern the conduct of professionals involved in settlement 

negotiations.  In some jurisdictions and situations, this will be a matter of public law. 

Elsewhere, confidentiality is governed by professional membership.  

 

In any event confidentiality is to a large extent a matter for the parties and the mediator who 

should be encouraged clearly to cover the confidentiality issue in any ADR agreement. We see 

no purpose in creating a new set of rigid rules for ADR.  

Here again, the UNCITRAL Model Law is likely to provide all necessary legislative inspiration 

for member states. Article 10 provides for a general duty of confidentiality (which, although 
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this is not expressly stated in the article, will apply to parties, neutrals and those administering 

ADR), in the sense that “all information relating to the conciliation proceedings shall be kept 

confidential, except where disclosure is required under the law or for the purposes of 

implementation or enforcement of a settlement agreement”. 

 

This does not mean that it would be inappropriate for member states to enact legislative 

provisions as to confidentiality, but this matter should be left to individual member states in 

accordance with the principle of subsidiarity.  

 

Article 11 provides complete and detailed provisions dealing with admissibility of evidence in 

relation to ADR in other proceedings. The Chartered Institute feels that these provisions could 

usefully inspire any detailed legislation in the member states and that the detailed solutions 

proposed are almost entirely acceptable. However, although the Model Law is thus an excellent 

source of legislative material, it may not be appropriate to adopt the detailed provisions in each 

jurisdiction. 

 

For example, Article 11(1)(a) provides that a party may not in proceedings rely upon “An 

invitation by a party to engage in conciliation proceedings or the fact that a party was willing to 

participate in conciliation proceedings”. In England, whilst evidence of the parties’ willingness 

to engage in ADR will not constitute evidence as to the merits of the case, this will be a 

relevant matter for the courts in considering the award of costs. 

 

 
Question 17: In your opinion, should there be a Community rule to the effect that there is 
a period of reflection following ADR procedures before the agreement is signed or a 
period for withdrawal after the signing of the agreement? Should this question be instead 
handled within the framework of the ethical rules to which the third parties are subject? 
 
 
The Chartered Institute is extremely concerned even by the suggestion that there should be a 

rule to the effect that there would be a period of reflection following an ADR procedure before 

the agreement is signed or a period for withdrawal after the signing of the agreement. 
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We would repeat our remarks made in relation to questions 5 to 7 and emphasise the 

undesirability of rules that treat ADR as being something from which parties should be 

protected.  

 

This subject should be considered in the light of the approach in member states to the signing 

of any settlement agreement. As far as the Chartered Institute is aware, it is not widely thought 

to be necessary to legislate at a community level in relation to settlement agreements. Our view 

is that an agreement resulting from ADR should be binding as any other agreement as long as 

the parties have the legal capacity to enter into an agreement and in so far as the subject matter 

of the agreement is not governed by any particular rule of public policy. 

 

We would add that the existence of a cooling off period may lead to abuse by parties who be 

may be encouraged to go back on the agreement. 

 

In other words, the question of whether any particular solution reached in ADR requires any 

formal approval or other safeguard will depend on the specific subject matter of the agreement. 

For instance, it is obvious that in family law, certain agreements will need to be approved by 

the court. This is also the case where questions of insolvency are concerned.  

 

This is yet another example of the theme running throughout our answers, that the 

interrelationship between ADR and specific subject-matters or procedures is best dealt with the 

rules dealing with those fields or procedures, which often vary from state to state or even 

within the legal framework of a particular state.  

 

As to general concerns of pressure being brought to bear by mediators, the Chartered Institute 

feels that this can indeed be dealt with within the framework of any ethical rules as well as the 

law on contracts and it encourages its trainees and members to act accordingly.  
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Question 18: Is there a need to make ADR agreements more effective in the Member 
States? What is the best solution to the question of recognition and enforcement of ADR 
agreements in other Member States of the European Union? Should specific rules be 
adopted to render ADR agreements enforceable? If so, subject to what guarantees?  
 
 
It is understood that the term ADR agreement is used in this question in order to describe the 

solution reached by ADR. 

 

The Chartered Institute would make an initial comment, that whilst a successful ADR will 

usually lead to an agreement, this is not necessarily the case. We would also point out that the 

fact that one refers to recognition and enforcement of ADR agreements is somewhat artificial in 

the context of ADR. The essence of ADR is that the parties agree to the solution and that in 

most cases this in itself gives practical force to the solution agreed. 

 

We do not feel that a settlement agreement resulting from ADR should be treated differently 

from any other settlement agreement and it is thought that ADR is already sufficiently flexible 

for the parties to provide for the effectiveness of the solution reached.  

 

The Brussels Regulation for the Recognition and Enforcement of Civil and Commercial 

Judgments provides mechanisms for the portability of consent orders obtained from a court to 

endorse a settlement reached as a result of ADR.  Where no proceedings have been 

commenced, it is often possible to embody the settlement agreement in a form, for example 

notarial, which facilitates its prompt enforcement.   

 

The question of the effectiveness of settlement agreements was a subject of debate for 

UNCITRAL. The considerations mentioned above led to a Model Law provision (Article 15) 

which is so evident and/or open-ended as to be of no practical use as a source of inspiration. 

The article simply provides that “If the parties reach and sign an agreement settling a dispute, 

that settlement agreement is binding and enforceable”. 
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The suggested provision leaves the enacting State to insert “ a description of the method of 

enforcing settlement agreements [or to refer] to provisions governing such enforcement “ 

 
 
Question 19: What initiatives in your view should the Community institutions take to 
support the training of third parties? 
 
Question 20: Should support be given to initiatives to establish minimum training criteria 
with a view to the accreditation of third parties? 
 
 
Questions 19 and 20 will be answered together. 

 

Training is, as mentioned in the answer to question 1, a key to the growth of ADR.  

 

It is interesting that the Green Paper refers both to training and accreditation. Many forms of 

training are presently available, and even simple conferences and seminars which introduce 

clients and practitioners to ADR are extremely useful in that at the very least, potential users of 

ADR gain basic knowledge, thus breaking down some of the common barriers to recourse to 

ADR. It is important to note that mediation training is aimed not only at producing mediators 

but also at training those who are to use ADR as parties or will assist or advise parties.  

 

Training is not in itself sufficient to ensure good quality mediation. Some form of accreditation 

is highly desirable. Accreditation may however take many different forms. 

 

Accreditation in the form of formal testing involving the assessment of the potential mediators 

knowledge and practical skills is one form of accreditation and the Chartered Institute would 

say the best. The admission to certain lists may also be a form of accreditation, although this 

will depend on selection criteria and, quite often a need to demonstrate practical experience. 

The Chartered Institute combines both these forms to produce a list (panel) of experienced 

mediators. 

 

The question of training and accreditation should be a major part of any consultation or study 

led by the Commission.  
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The question also raises the issue of whether all persons conducting mediations should be 

approved in some way, i.e. whether mediation should become a regulated activity. 

 

As mentioned in the answer to question 1 above, it is essential that neutrals be competent if 

ADR is to work. The presence of neutrals who have no conception of basic techniques of ADR 

can be extremely harmful to the ADR process and can undermine users’ confidence in ADR. 

 

Nevertheless, the Chartered Institute would be firmly opposed to any attempts to make the 

provision of ADR a regulated activity. We also feel that the methods of ADR are so varied and 

rich that any attempt to universally prescribe the detailed content for training for ADR at this 

juncture would be unsatisfactory.  

 

However, if the Commission accepts the responsibility of promoting the use of ADR, it should 

also underline the importance of appointing qualified neutrals.   

 
 
Question 21: Should special rules be adopted with regard to the liability of third parties? 
If so, which rules? What role should ethical codes play in this field? 
 
 
The Chartered Institute does not feel that it is necessary to attempt to establish any rule limiting 

the liability of neutrals conducting ADR. As for the possibility of establishing grounds for 

liability by neutrals, any attempts to do so by legislation would be impractical given the wide 

variety of techniques of ADR and the role of the third party in any particular ADR case. It is 

believed that ethical rules should play an important part in this context, in avoiding certain 

forms of behaviour which are inherently likely to lead to criticism and action on the part of the 

parties to ADR. It is also believed that training must play an important role. Any neutral in any 

particular field or jurisdiction will be made aware of the possible consequences of slipping into 

the role of advisor, or of exerting improper pressure on the party to settle or of any other 

conduct likely to lead to liability to the parties.  The Chartered Institute encourages its members 

to consider their liabilities to the parties in dispute and act and advise accordingly. 
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Conclusion 

 

As will have been evident from our responses, the Chartered Institute is opposed to the 

regulation of ADR at this important stage in its development. ADR processes are constantly 

evolving and there is yet more dynamic progress ahead. This evolution will end prematurely if 

inappropriate regulation or legislation is imposed. 

 

The Chartered Institute considers the debate started by this Green Paper to be a positive 

contribution, both as a measure of the Commission’s commitment to the use of ADR and in 

stimulating a comparative examination by those involved in dispute resolution throughout 

Europe. 

 

In responding, the Chartered Institute suggests that the EU institutions could play a significant 

part in the future evolution of ADR within Europe by undertaking the following: 

 

• The promotion of ADR to member states, commerce and the public 

• The promotion of education for practitioners and users 

• Undertake research to measure the real benefits of ADR within the dispute resolution 

continuum. 

 

ADR provides a measurable public benefit and it is in this area that the Commission should 

focus its attention. This is particularly true in the task of raising awareness in potential users of 

ADR, decision makers and relevant government agencies. The Community institutions can 

certainly play a part in developing an ADR culture and the framework in which it can grow. 

 

Further the Commission is ideally placed to support comparative study into the use and 

effectiveness of ADR across member states and could act as the conduit for the exchange of 

ideas and experiences. 
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The Chartered Institute will be happy to support any initiatives to develop good practice across 

the member states. As a result of being a professional body we have the necessary expertise and 

experience in our membership and of course a ‘local’ presence of members throughout the 

member states. This puts us in a unique position to provide assistance. 

 

 
 
 


