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Introduction 
 
1. The Law Society of England and Wales is the regulatory body for solicitors 

practising in England and Wales.  In its capacity as a regulator, the Society 
also regulates solicitors who offer their services as ADR neutrals. 

 
2. The Law Society therefore has a key role to play in setting out best practice 

guidelines for solicitors who offer ADR services.  The Society also promotes 
best practice guidelines for the profession to ensure that solicitors are able to 
advise clients about the range of ADR options available to them and 
recommend to clients the most suitable form/forms of ADR to their dispute. 

 
3. Before responding to the detailed questions raised in the consultation paper, 

the Law Society considers that it is important to set out the work that the 
Society has carried out in this area to date and its plans for the future. 

 
The Law Society’s Role in ADR 
 
4. The Law Society has been involved in ADR almost since the introduction of 

mediation in this country.  The Society was involved in the Lawyers in 
Mediation project in 1988, which led to the establishment of the Family 
Mediators Association.  In the civil field, the Society argued consistently that 
legal aid should be made available for mediation and supported the Wilkinson 
case, which resulted in the Legal Services Commission making legal aid 
available for mediation in civil cases.   

 
5. The Law Society established an ADR Working Party in 1990 (now called the 

ADR Committee) to examine the use of ADR, the mechanism for delivery of 
services and to promote the appropriate use of ADR by solicitors.   

 
6. As mediation is currently the predominant form of ADR being used in England 

and Wales, the Society’s ADR Committee has concentrated most of its efforts 
in this area.   The work of the Committee has focused on quality assurance, 
as well as awareness raising for both the profession and the public.   

 
The Quality Framework 
 
7. The Law Society has published Codes of Practice for solicitors practising as 

family mediators and civil/commercial mediators and has also set practice 
standards in each of these areas.  Both the Codes and Practice Standards 
went through extensive consultative processes with ADR organisations, 
training providers and all other interested parties.  The Society has also 
developed accreditation schemes for family and civil/commercial mediation 
and the Society has passported on to these schemes, those mediators whose 
organisations are approved by the Law Society (they  have matched their 
standards against those set by the Law Society).  Solicitors who achieve 
membership of the Panels will also be required to demonstrate competency 
throughout the time they practice as mediators. 
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Awareness Raising 
 
8. The Law Society has set up the regulatory framework for solicitors who are 

mediators with the intention that both practitioners and members of the public 
will be able to freely access information about quality assured mediation 
services.  Having set up this framework, the Society is now concentrating on 
generating awareness and uptake of ADR amongst the legal profession and 
the general public.   In particular, the Society recognises that the drive to 
ensure the availability of quality assured services will not by itself bring about 
a change in culture.  However, the Society believes that a concerted effort to 
lead awareness raising initiatives, in conjunction with all the leading ADR 
providers and interest groups will help to bring about a change in culture.  
Such initiatives include plans to hold a National ADR Settlement Week across 
courts in England and Wales that would involve national and regional groups 
of mediators and the judiciary.  This initiative would also include 
demonstration mediations and workshops that would be run by local Law 
Societies and organisations such as the Association of Personal Injury 
Lawyers (APIL) and the Forum of Insurance Lawyers (FOIL).    

 
9. The Law Society welcomes the importance that the European Commission 

attaches to the development of ADR within the Community. This area is still 
emerging and it is important that care is taken to avoid measures such as 
formal regulation, which are likely to have a stifling effect on general 
development.  Moreover, the relatively early stages of development in 
member countries means that in reality, Community members are still several 
steps removed from the stage where formal regulation would be necessary or 
helpful.   

 
10. However, the Law Society does believe that the Commission has a valuable 

role to play in the process of initiating discussions between member states 
about the general approach to development and harmonisation.  
Undoubtedly, EU institutions have unrivalled expertise in the area of cross 
border issues.  This could be harnessed to gain a better understanding of the 
level and type of ADR development that in turn would facilitate further 
discourse between ADR providers in and across member states.   

 
 
Question 1 
 
11. The Law Society does not consider that there are so much as ‘problems’ that 

merit Community action on ADR as opportunities to support and facilitate the 
growth of ADR within the European Community.  However, there are a 
number of different types of legal systems in existence across the 
Community, which include adversarial and inquisitorial systems.  There is a 
need for a greater understanding of these systems between member states. It 
is also possible and the same terms have different meanings within different 
countries in the Community and it is therefore necessary to recognise and 
understand this.  The Commission must also ensure that any measures 
enacted will have the same effect across these diverse systems.  There is no 
agreed blueprint for setting the criteria or general rules for ADR and although 
these may prove necessary in time, ADR is still very much in its 
developmental stages within the Community.  It is therefore important to avoid 
setting rigid criteria and rules that would stifle further development.  Rather 
than focussing attention on regulating ADR at this stage, the Commission is 
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ideally placed to encourage organisations in member states to begin the 
process of finding ways of harmonising standards and rules through a 
process of discussion and agreement both within states and across the 
Community.  The Commission would be ideally placed to support such 
initiatives and possibly draw together and disseminate the results of these 
efforts.  A further area of expertise that is unique to the Commission is in the 
area of cross border issues.  When considering how access to justice can be 
extended by the use of ADR across the Community, organisations within 
member states are of course best placed to take stock of progress and further 
development.  However, as mentioned previously the institutions of the EU 
have considerable experience of cross border issues and the Commission is 
therefore equipped to initiate and drive forward the process of encouraging 
harmonisation discussions and initiatives across the Community.   

 
 
12. A useful tool for adoption may be something along the lines of the UK 

Government’s ‘Dispute Resolution Guidance’* produced by the Office of 
Government Commerce to apply to all government contracts. The 
Commission could adopt the ADR pledge in a similar way as it relates to EU’s 
own recommended practice.     

 
*A copy of this report is available at www.ogc.gov.uk . 

 
 
Question 2 
 
13. Should the Commission take any initiatives, these should be taken on a field-

by-field basis perhaps similar to the UK division between family disputes on 
the one hand and civil/commercial ones on the other with community based 
schemes also becoming a separate category.   This will be necessary to 
reflect the differences in general practice and principles developed in each 
field.  The experience in England and Wales so far has been that common 
standards have not yet been agreed in civil/commercial mediation or family 
mediation although valuable discussions have taken place in each field.  
There have been formal attempts to establish a national overarching body for 
all areas, but such initiatives have to date, proved unworkable for a number of 
reasons.  Given that the principles and practices across each field have 
varied considerably, any attempt to set universal standards would only work if 
the standards were drawn up in such a way that they caught all the different 
fields.  As well as differences in the models being used in each field, it is also 
true to say that the level of development in each field also varies.  Attempts to 
regulate in this manner have therefore failed because the standards would 
have to be drafted in very general terms to ensure that all field could be 
covered and also because they would have to be set at a relatively low level 
to ensure that all areas could meet them.  Furthermore, there have been 
difficulties in establishing how such a body would derive its authority to make 
decisions about regulating areas of work, which are developing rapidly but are 
still in an early developmental stage. 

 
Question 3 
 
14. Online dispute resolution can be treated as either a distinct form of ADR, i.e. 

a process in itself, or as a tool for the mediation process. The vast majority of 
mediators use online dispute resolution more as a method of communication 
within a traditional mediation process rather than in conducting mediations 
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entirely online. UK experience then with totally online mediations is therefore 
extremely limited. Perhaps the most likely areas where it will develop are 
within computer related and electronic commerce disputes. One particular 
possibility might be using it for low level fixed fee consumer matters and the 
sorts of disputes currently best handled on a documents only basis such as 
holiday disputes currently handled by ABTA short form / fixed fee arbitrations. 
However, given that this area is still in an extremely early stage of 
development, care should be taken to ensure that early classification does not 
restrain development in this rapidly emerging area.  It would therefore be 
sensible to resist categorisation at this stage. 

 
15. Questions of law, jurisdiction and enforcement arise.  Would these questions 

be answered adequately by the application of general contract law? 
 
Question 4 
 
16. ADR practices are well established in England and Wales, although they are 

distinct from other dispute resolution models.  Family dispute resolution 
processes focus on the consequences of relationship breakdown rather than 
dispute resolution as such.  There is undoubtedly also some overlap with 
other models of dispute resolution, although much could be learned from the 
recent attempts to regulate family mediation practice in England and Wales.  
Attempts to regulate family mediation have proved burdensome and costly for 
family mediators. This coupled with an overly prescriptive approach for the 
use of family mediation has been harmful to the development of family 
mediation in general. 

 
Question 5 
 
17. It is too early to consider the possibility of harmonising legislation to give ADR 

clauses equal legal value across the Community.  Factors such as differences 
in law, legal systems/traditions and general practices would make this difficult 
to bring about. In the UK ADR clauses are primarily persuasive rather than 
mandatory. In fact there is a great deal of concern about giving the parties 
absolute freedom to use either a facilitative process or an evaluative one. It 
would be better to allow individual states to value ADR clauses in the context 
of their own legal systems.  At the same time, encouragement should be 
given to the process of generally reaching agreement on such matters across 
the community through dialogue between member states.  Such dialogue 
could form the basis for agreed principles and best practice protocols. 

 
Question 6 
 
18. This question is unclear.  There is a limited amount of consumer mediation in 

England and Wales and the meaning of ‘membership contracts’ is unclear. 
The validity of ADR clauses should be judged by their being part of the EU’s 
own procurement standards so that recommended clause can be adopted 
within all EU contracts. Certainly their use can be far wider than restricting it 
to particular sectors.  

 
Question 7 
 
19. The scope of such clauses would depend on the context or field it is being 

used. For instance in construction contracts accessing other sorts of ADR 
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such as Neutral Evaluation may be possible within the same ADR clause. 
Practice may vary on a sector by sector basis.   

 
20. However, paragraph 62 of the consultation paper suggests that ADR clauses 

may affect access to justice within the meaning of the ECHR Article 6(1) and 
Article 47 of the Charter of Fundamental Rights of the EU.  The Law Society 
disagrees with this suggestion and believes that ADR can actually increase 
access to justice in actually complimenting the justice system.  Examples are 
the UK court schemes available to parties at any time during the court 
process.  This is because ADR mechanisms can reduce delay, cost, and risk 
and generally help to preserve business/working relationships.  ADR 
mechanisms also provide an opportunity to engage in discussions and allow 
for the exploration of problems in a way that may not be afforded by the 
litigation process alone. 

 
Question 8 
 
21. The courts may not allow parties to litigate if the parties have ADR clauses in 

their contracts unless these contractual obligations have been complied with.  
Such cases require the consideration of the terms of the individual contract 
and a number of factors would be taken into consideration such as the 
provisions of the contract. Whilst it has not been tested in the UK courts, 
disabling access to an evaluative process such as litigation or arbitration 
might offend the principle outlined in Article 6 of the European Convention on 
Human Rights.  Courts in England and Wales should take a pragmatic 
approach to such things as clauses barring access to the courts for say 
reasonably short periods. Once litigation has commenced they are able to 
take into account the conduct of parties in their willingness to use ADR in their 
findings on costs when determining the case. Certainly in the UK the failure 
by one party to use ADR when it would have been sensible to do so will result 
in costs penalties (CPR 44.5). This is part of the courts overriding duty to deal 
with cases justly by: 

 
• Ensuring parties are on an equal footing  
• Saving expense 
• Dealing with the case in a way that is proportionate with the value, the 

importance of the case, the complexity, and the financial position of the 
parties 

• Ensuring it is dealt with quickly and fairly 
• Allotting to it an appropriate share of the courts resources 

 
21. This is all as set out in CPR 1 and forms the core from which all procedures 

are measured. ADR very much assists accessing justice within the ambit of 
this code. 

 
22. However, it must be recognised that it might not be possible to adopt this 

approach in all jurisdictions as practices vary and for this reason, it would be 
difficult to regulate this on a standard basis across the Community.   

 
Question 9 
 
23. There would be advantages in harmonising provisions relating to limitation 

periods.  Currently, there is no automatic extension of limitation when ADR 
comes into use although in practice, recourse to ADR procedures is unlikely 
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to cause the parties difficulties in relation to limitation periods.  A provision 
could be harmonised to the effect that ADR would not suspend the limitation 
period without the agreement of both parties.  This would ensure that the 
provision would not be used as a delaying tactic and would also emphasise 
the voluntary nature of the process. 

 
Question 10 
 
24. The provisions of these recommendations have not been widely 

acknowledged to date, so it would be difficult to assess their impact. The 
principles outlined within the two recommendations appear to be perfectly 
sensible (paragraph 74). They could be developed to have wider application. 
But care must be taken to differentiate between establishing universal 
principles e.g. independence, transparency, fairness etc and in establishing 
universal minimum practising standards which the UK experience has shown 
to be difficult even on a national scale.  

 
Question 11 
 
25. As already stated, the Society believes that it would be difficult to apply the 

principles set out in the recommendations across all fields and would refer to 
the approach outlined in the answers to questions 2, 6 and 15. 

 
Question 12 
 
26. The terms set out in paragraph 74 of the consultation paper are general and it 

would therefore be difficult to attach legal meaning to them.  The Society 
suggests that the basic principles that could be enshrined could include those 
set out in the Law Society’s Code of Practice for Civil/Commercial Mediation 
and the Training Standards for civil/commercial mediation which are attached 
at Annexes A and B respectively..  However, bringing this about would be a 
difficult task.  The Commission would be ideally placed to initiate a process 
whereby discussions are initiated, possibly within a forum or working party.  
This would in turn, lead to agreement about the types of code that should be 
ideally adopted.   

 
Question 13 
 
27. As indicated above, family mediation in England and Wales has become 

over-regulated to the point that organisations previously working in this field 
have withdrawn, gone out of business or merged and there appears to be 
very few new mediators joining the current ranks.  The extent of the regulation 
put in place has not enhanced the practice of family mediation and if anything, 
there is much anecdotal evidence to suggest that family mediators are now 
weary of any further requirements, which are viewed as obstacles to 
effectively practising as family mediators.  Rather than seeking any further 
regulation, the Society urges the Commission to allow for a reflective period, 
to allow a proper assessment of the state of the market place and the 
opportunity to try new initiatives. 

 
Question 14 
 
28. Third party neutrals subscribe to ethical rules as the very basis of their 

practice.  Solicitors who practise as mediators abide by the ethical rules set 
out by the Law Society in the Codes of Practice for Civil/Commercial and 
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Family Mediation, which are attached at Annexes A and B.  As well as 
governing principles such as ethics, issues of attitudes, fairness, conflicts and 
confidentiality are also addressed.  In producing these rules, the Law Society 
consulted widely with all of the main ADR providers, the Lord Chancellor’s 
Department and the Legal Services Commission.  Other professional bodies 
have also produced guidelines that are broadly similar to those produced by 
the Law Society.  Consequently, this task has already been performed to a 
large extent. 

 
Question 15 
 
29. Confidentiality is best provided by the terms of contract law rather than 

legislation, in the context of ADR.  Although paragraph 81 of the consultation 
paper does acknowledge the usual provision that confidential information 
related in a caucus must not be disclosed without consent, this is a standard 
term in mediation and should remain in that arena, rather than become 
subject to legislation.  Any attempt by the Commission to legislate in this 
respect would remove the ability of the parties to deal with this in their 
individual cases as appropriate. 

 
Question 16 
 
30. With reference to the answer given in question 15, the Society believes that 

the issue of confidentiality relating to ADR should be decided by the parties in 
their individual cases.  The parties would then be able to decide how they 
wish to govern the confidentiality in the settlement agreement. 

 
Question 17 
 
31. Paragraph 83 discusses the need to take steps to ensure the validity of the 

consent expressed by the parties.  The situation where the mediator may face 
an allegation that an unfair agreement was extracted is one that should not 
arise in the first place.  This is because the mediator should not place the 
parties in the position that they would be open to such an allegation and, the 
mediator is responsible for ensuring the fairness of the process rather than 
the outcome.  Furthermore, the mediator is not responsible for protecting 
against economic imbalances between the parties, as these exist anyway.   

 
32. In family mediation, parties are advised that any outcome will not be binding 

until legal advice has been obtained.  However, the civil/commercial model is 
different because lawyers and the parties they represent enter into binding 
agreements before they leave the mediation.  The effect of introducing a 
‘cooling off’ period would be that parties would regularly depart from decisions 
made in that forum and this in turn, would undermine the ADR process. 

 
Question 18 
 
33. Settlements reached in ADR processes are written down and become binding 

enforceable contracts.  If made in the context of litigation, the court may draw 
them up as ‘Consent’ orders that can then be enforced.  This system works 
well in England and Wales although the Law Society recognises that the 
approach adopted within the Community varies.  For this reason, it may be 
wise to give further consideration for this concept in order to find appropriate 
ways of considering harmonisation. 
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Questions 19 & 20 
 
34. The Society agrees that support should be given to initiatives where third 

party neutrals are formally accredited.  However, the Society recommends 
that the Commission seeks to find out in some detail, about the work that has 
already taken place in this area across the Community and promote this as a 
basis for further development.  Details of the Law Society’s accreditation 
schemes for both family and civil/commercial mediation are attached Annex 
C. 

 
Question 21 
 
35. Except for cases where an act of bad faith has been committed, or where 

there has been some abuse of the mediators position, the third party neutral 
should not be liable.  This would provide adequate protection for neutrals that 
facilitate the mediation process. 

 
 
15 October 2002 
 
Any further enquiries should be addressed:  
To the attention of Ms. Che Odlum 
(che.odlum@lawsociety.org.uk) 
 
The Law Societies Joint Brussels Office 
142 – 144 avenue de tervuren 
B-1150 
Brussels 
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