
The Law Society of Scotland’s 
Response to the European Commission Green Paper on 
Alternative Dispute Resolution in civil and commercial law 

 
Questions 
 
1 Are there problems such as to warrant Community action 

on ADR?   If so, what are they?   What is your opinion on 
the general approach to ADR that should be followed by 
the institutions of the European Union, and what might be 
the scope of such initiatives? 

 
ADR should be viewed as an adjunct to existing court based 
proceedings for dispute resolution.  Progress should be on a field 
by field basis with each member state building on empirical data, 
which shows benefits in access to justice for citizens of member 
states.  The current low take up of ADR in Scotland restricts the 
statistical relevance of the experience to date. 

 
 
2 Should the initiatives to be taken be confined to defining 

the principles applicable to one single field (such as 
commercial law or family law) – field by field – and in this 
way discriminate between these different fields, or should 
they as far as possible extend to all the fields governed by 
civil and commercial law? 
 
The application of ADR and especially mediation is by definition, 
flexible, so it works effectively across all fields.   Indeed, mediation 
has applications beyond civil and commercial law to, for instance, 
within schools.    
 
The experience of the United States of America shows that field-
by-field development leads to fragmentation and wasteful 
duplication.   If Mediation is to move in to the mainstream and 
eventually become embedded into the way disputes are handled in 
Europe, it is important that the principles of ADR are developed as 
a coherent whole.  Each field, in parallel can then build on these 
principles for the particular subject matter of the disputes they 
handle. 
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3 Should the initiatives being undertaken deal separately 

with the methods of online dispute resolution (ODR) (an 
emerging sector which stands out because of its high rate 
of innovation and the rapid pace of development of new 
technologies) and the traditional methods, or on the 
contrary should they cover these methods without making 
any differentiations? 
 
Fields of mediation are, naturally developing at different paces for 
a variety of reasons.   It follows that different resources and 
initiatives will be called for at these different points of 
development.   ODR does need attention at a pace that reflects the 
speed at which the issues are arising.   This emerging sector does 
not fit easily with existing processes for dispute handling. 
 
Application of innovative mediation processes would also perform 
an educational function, which is an essential spoke in the wheel of 
cultural change.  
 

4 How might recourse to ADR practices be developed in the 
field of family law? 
 
Most member states have some form of family mediation available.  
The European Forum on Family Mediation and Training is 
promoting high standards of training and conduct.  However, use 
of this form of ADR remains relatively small in proportion to the 
total number of cases.    
 
Lawyers tend to comply with rules and rulings of court. A major 
development would be to add a requirement in the procedural 
framework for contentious family matters in Member States, that 
parties  have to show they have actively considered and discussed 
with the other party the possibility of mediation.   There should be 
no compulsion to mediate 
  

5 Should the legislation of the Member States be harmonised 
so that in each Member State ADR clauses have the same 
legal values? 
 
Harmonisation of legal values of mediation clauses would be very 
desirable. 

 
6 If so, should the validity of such clauses be generally 

accepted or should such validity be limited where these 
clauses appear in membership contracts in general or in 
contracts with consumers in particular? 
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Validity should be generally accepted of mediation clauses. 
 

7 What in any case should be the scope of such clauses? 
 
Mediation clauses require to be non-binding, as the process must 
be voluntary for it to work.   An essential element of the process is 
that the mediator invites the parties to address power imbalances 
and work to over come these power differences. 

 
8 Should we go as far as to consider that their violation 

would imply that the court has no jurisdiction to hear the 
dispute, for the time being at least? 
 
No, exclusion of jurisdiction would go too far in shifting power. 
Conflicting views were expressed by those with whom we 
consulted as to alternatives and strong reservations were 
expressed in following the approach in English case law that a 
failure to consider ADR could result in a penalty in expenses. 
(Costs)  
 

9 Should the legislation of the Member States be harmonised 
so that in each Member State recourse to an ADR 
mechanism entails suspension of the limitation periods for 
the seising of courts? 
 
No – the ADR mechanism should be undertaken within the 
limitation period.  Such periods are prescribed as a balance to 
access to justice. 
 

10 What has been the experience of applying the Commission 
recommendations of 1998 and 2001? 

 
The recommendations incorporate important minimum quality 
standards, especially in relation to confidentiality of the process.  
The distinctions among ADR processes based on the level of 
intervention of the third party are an important step when 
understanding the variety of practice under the ADR banner.   
Mediation is the main process that it is contended that the 
Commission should focus on. 
 

11 Could the principles set out in the two recommendations 
apply indiscriminately to field other than consumer 
protection law and in particular be extended to civil and 
commercial law? 
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“Indiscriminate” application of the principle would be problematic.  
However, these recommendations are broadly applicable to all 
fields with little specific adaptation to the relevant parts of the civil 
and commercial law.    
 

12 Of the principles enshrined in the recommendations, which 
in your view could be incorporated in the legislation of all 
the Member States? 
 
The principles of independence and impartiality of the 3rd Party and 
the confidentiality of the process are the key elements that should 
be enshrined in legislation of member states. 

 
13 In your opinion, should the legislation of the Member 

States in regulated areas such as family law be 
harmonised so that common principles may be laid down 
with regard to procedural guarantees? 
 
Harmonisation of such law would be desirable in the field of Family 
law. The greater mobility of labour across the boundaries of 
member countries means that more family matters involve 
jurisdictional issues.   Such relatively technical issues, which often 
boil down to procedural differences, only add to the pain of an 
already unhappy situation.   
 

14 What initiatives do you think the institutions of the 
European Union should take, in close corporation with 
interested circles, as regards the ethical rules, which 
would be binding on third parties? 

 
A significant initiative would be the establishment of a European 
ADR Network.   The Network could be tasked with drawing 
together all the interested parties from all fields of ADR across the 
EU.   Such an organisation could address the issue of ethical rules 
swiftly and coherently. 
 

15 Should the legislation of the Member States be harmonised 
so that the confidentiality of ADRs is guaranteed in each 
Member State? 
 
Yes – confidentiality is a central principle of most ADR processes.  
It offers a significantly different environment than available in the 
Court process. 
 

16 If so, how and to what extent should such confidentiality 
be guaranteed?  To what extent should guaranteed of 
confidentiality apply also to publications of results of ADR? 
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The Civil Evidence (Family Mediation) (Scotland) Act 1995 
gives a good model for guaranteeing confidentiality in an ADR 
process, namely mediation. It sets out the inadmissibility in civil 
proceedings of information as to what occurred during family 
mediations.   Only if all mediating parties agree, may the mediator 
give evidence in a civil case.    
 
It is proposed that this model be utilised in all fields of mediation 
throughout the European Union. 
 

17 In your opinion, should there be a Community rule to the 
effect that there is a period of reflection following ADR 
procedures before the agreement if signed or a period for 
the withdrawal after the signing of the agreement?   
Should this question be instead handled within the 
framework of the ethical rules to which the third parties 
are subject? 
 
Where all parties are accompanied by their advising lawyers who 
have participated in the drafting of an agreement, it would be 
entirely undesirable to introduce a period of reflection.    Such a 
period may encourage parties to contract in poor faith, knowing 
they can withdraw even although a contract has been completed 
with advice from a legal representative. 
 
However, where one or more of the parties do not have such 
representation in attendance, a short (say a week) period of 
reflection might be desirable, so the parties may take legal advice 
if they choose.   A well-trained mediator would strongly encourage 
this approach. 
 

18 Is there a need to make ADR agreements more effective in 
the Member States?   What is the best solution to question 
recognition and enforcement of ADR agreements in other 
Member States of the European Union?   Should specific 
rules be adopted to render ADR agreement enforceable?  If 
so, subject to what guarantee? 

 
The practice depends on whether the mediation takes place in the context 
of family law, or commercial law. 
 
Family law mediators are usually registered with the Law Society of 
Scotland, or Family Mediation Scotland. If agreement is reached in 
principle, the parties do not sign an agreement, nor does the mediator 
attempt to draw up a binding contract. Instead he prepares a “mediation 
summary” setting out the areas on which agreement in principle has been 
reached. This is not binding on the parties. They must each take a copy 
to their lawyer, and the lawyers then draw up a binding contract. 
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In commercial mediations, the parties lawyers may attend the mediation-
this does not happen in family cases-and it is their job to draw up the 
contract for their clients’ signature there or later. 
 
In both cases the mediation will result in a written contract for signature 
by the clients- at that point it is then binding. 
 
However, it is possible for the parties to agree that their written contract 
be solemnised by being witnessed by witnesses – the document then 
obtains “self-proving” status i.e. it is presumed valid, and may be spoken 
to in court without witnesses. It may also be registered in the Books 
(registers) of the Court of Session or sheriff court for “preservation”, in 
which case it becomes a public document and the parties receive official 
copies (“extracts”). If the parties consent in the body of the written 
agreement, then the agreement may also be registered for “execution” 
(enforcement). This gives the document the status of a court decree 
(judgment) and makes it an “authentic instrument” for the purposes of 
recognition and enforcement of judgments in the EU. 
 
The Scottish practice- there is no equivalent under English law- allows 
parties some freedom to reach a non-binding agreement in principle, 
followed by the solemn procedure of entering into a binding contract in 
the form of an authentic instrument. 
 
In view of the above, we see no reason for any particular rules as to the 
binding nature of ADR agreements as this should be governed by the 
rules and practice of member states, and in particular if the agreements 
are made authentic instruments, then they can be recognised and 
enforced under the existing instruments and the proposed Regulation on 
the European Enforcement order. 
 
This, therefore, should be a matter for national law. The difficulty lies 
with countries, which have no concept of authentic instruments-, and to 
that extent EU law would need to place an obligation on the state to 
introduce rules. The details should be left to the state concerned, as this 
is primarily a procedural matter. In England, the way forward is probably 
obtaining a court order consenting to the settlement, but we refrain from 
saying anything more as that is a matter for English law. 
 
19 What initiatives in your view should the Community 

institutions take to support the training of third parties? 
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It would considerably enhance the provision of ADR services to 
member states if the Community institutions where to fund and 
establish centres of excellence for the training and research in to 
the work of 3rd party neutrals. 
 

20 Should support be given to initiatives to establish 
minimum training criteria with a view to the accreditation 
of third parties? 
 
Initial training simply equips 3rd parties to start doing the job.  
Further CPD type training should build on that experience.    
Accreditation requires to address competence of the individual 
when he or she is actually performing the tasks of an ADR 
professional.   This means that training and accreditation should be 
separate and in particular there should be a distinction between 
training and accrediting bodies.  

 
21 Should special rules be adopted with regard to the liability 

of third parties?   If so, which rules?   What role should 
ethical codes play in the field? 
 
Codes of conduct and quality standards must underpin all work 
undertaken by ADR third parties.   This professional behaviour 
needs to be regulated rigorously by appropriately funded 
professional bodies. 
 
The existing system of legal liability for clearly negligent behaviour 
should adequately deal with this important field.   From the 
insurers point of view, the claims history of mediators and other 
ADR third parties has been relatively good so professional 
indemnity should be readily available.  
 
15 October 2002 
Any further enquiries should be sent to: 
The attention of Ms. Che Odlum  
(che.odlum@lawsociety.org.uk) 
 
The Law Societies Joint Brussels Office 
142- 144 avenue de tervuren 
B-1150 
Brussels 
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