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Subject : Proposal for a Directive of the European Parliament and of the Council on certain 

aspects of mediation in civil and commercial matters 
1
 

− Legal basis 

 

 

INTRODUCTION 

 

1. At its meeting on 29 October 2004, the Committee on Civil Law Matters requested an opinion 

of the Council Legal Service on the legal basis for the above proposal, based on Article 61(c) 

and the second indent of Article 67(5) of the EC Treaty.  This opinion responds to that 

request. 

 

AIM AND CONTENT OF THE PROPOSAL 

 

2. According to the case-law of the Court of Justice, the choice of the legal basis for a measure 

must be based on objective factors which are amenable to judicial review; those factors 

include in particular the aim and content of the measure 
2
. 

                                                 
1
  13852/04 JUSTCIV 159 CODEC 1161 of 28.10.2004. 

2
  See most recently Case C-338/01 Commission v. Council, judgment of 29.4.2004, 

paragraph 54 (not yet published in the ECR). 
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3. The aim of the proposal is to promote the use of mediation in the case of disputes in civil and 

commercial matters.  The recitals of the proposal place this aim in the wider context of the 

establishment of an area of freedom, security and justice and, in particular, of the objective of 

facilitating the settlement of disputes in civil and commercial matters 
3
.  The recitals also 

indicate that "mediation can provide a cost-efficient and quick extra-judicial resolution of 

disputes in civil and commercial matters through processes tailored to the needs of the 

parties" (recital 6) and that, since "settlement agreements are dependant on the good will of 

the parties for their enforcement", all Member States should "provide for a procedure whereby 

a settlement agreement can be confirmed in a judgment, decision or authentic instrument by a 

court or public authority" (recital 10).  "Such a possibility will allow for a settlement 

agreement to be recognised and enforced across the Union, under the conditions laid down by 

Community instruments on mutual recognition and enforcement of judgments and decisions" 

(recital 11).  DELETED 

 

4. As regards its contents, the proposal for a Directive is intended neither to create nor to 

regulate the profession of mediator in civil and commercial matters, nor to establish a uniform 

mediation procedure which would apply in civil and commercial matters.  Nor is it intended 

to replace or harmonise mediation mechanisms already existing under domestic law.  

As stated in Article 2, ""Mediator" shall mean any third party conducting a mediation, 

regardless of the denomination or profession of that third party in the Member State 

concerned and of the way the third party has been appointed or requested to conduct the 

mediation". 

                                                 
3
  See recitals 1 to 3. 
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5. The proposal for a Directive is intended to establish four rules: to provide a framework for 

and improve the quality of the activity of mediation (without making it into a profession); 

to authorise settlement agreements reached as a result of a mediation being rendered 

enforceable; to protect the confidentiality of mediation; and to suspend limitation periods 

during the period of mediation.  Thus Article 4 states that "the Commission 
4
 and the Member 

States shall promote and encourage the development of (…) voluntary codes of conduct (…) 

at Community as well as at national level", and that "Member States shall promote and 

encourage the training of mediators".  Article 5 lays down that "Member States shall ensure 

that, upon request of the parties, a settlement agreement (…) can be confirmed in a judgment 

(…) or any other form (…) that renders the agreement enforceable in a similar manner as a 

judgment under national law, provided that the agreement is not contrary to European law or 

to national law (…)".  Article 6 lays down that, in civil judicial proceedings, the mediator 

shall not give testimony or evidence regarding the proposals he has made, the statements or 

admissions made by a party, or any document prepared solely for the purposes of the 

mediation, except for overriding considerations of public policy or if the mediator and the 

parties agree.  Article 7 provides that "any period of prescription or limitation regarding the 

claim that is the subject matter of the mediation shall be suspended" for the duration of the 

mediation. 

 

DELETED FROM THIS POINT UNTIL THE END OF THE DOCUMENT (page 11) 

 

      

 

                                                 
4
  DELETED 


