
Draft Directive on Mediation 

Supplementary comments by 

Richard Butler1

Cross-border application only? 

1 There are broadly four categories of reason why, in my view, the directive should be 
of universal application and not apply only to cross-border disputes. All of the 
following problems disappear if the directive has universal application:  

A Jurisdiction reasons 

2 This is, to some extent, covered in my paper, which points out that for the parties to 
have different domiciles may well be jurisdictionally irrelevant and gratuitous but 
nevertheless may engage a cross-border only directive. 

3 The place of the mediation is a peculiarly gratuitous “foreign factor”. It would be 
necessary to create a concept similar to the "seat of the arbitration" doctrine to create 
some stability. Otherwise, a mediation which is associated exclusively with one 
country may turn into a cross-border mediation as a result of some part of the 
mediation, for reasons of practical convenience, taking place in a different country. 

4 Another jurisdictional difficulty is raised by cross-border elements having nothing to 
do with other EC states. For instance, is a mediation turned into a cross-border 
dispute if (a) it is between two English people but the accident giving rise to the 
dispute happened in Jamaica, (b) the accident took place in England but one of the 
parties is domiciled in Jamaica, (c) the mediation is between two English people 
arising out of an accident in England but the mediation takes place in Jamaica?2  

B Cultural reasons 

5 A mediation culture arises as a result of a change in mindset. If the only 
encouragement of mediation is for cross-border disputes, which may well constitute 
a tiny proportion of the disputes in a given country, mediation will simply not enter 
the national consciousness in the way in which the Commission and the Council 
wish. 

C Unequal treatment of like cases 

6 Imagine a dispute between French and English companies over the meaning of their 
contract. If the French company is right, it follows that the English lawyer for the 
English company has made a mistake. This is an example of the type of case where a 
three-party mediation is likely to be very valuable. But is the mediation, to the extent 

                                                 
1 I have been greatly assisted in preparing these comments, and especially the drafting suggestions, by Sarah Roach, an 
international dispute resolution lawyer at the City of London and international law firm, Norton Rose. 
2 cf the decision of the European Court of Justice in Owusu v Jackson C-281/02 
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that it is between the English company and its English lawyer, a cross-border 
mediation for the purposes of the application of a cross-border only directive? If so, 
the very same mediation between the English parties, but excluding the French party, 
will be treated differently. 

D Shifting factors 

7 If the place of the mediation is capable of turning an otherwise purely domestic 
mediation into a cross-border mediation, then there seems to be scope for a 
mediation moving in and out of the regime regulated by the directive. If the 
mediation starts off in the country of the parties’ common domicile, it would not 
engage the directive. However, if, for convenience, one mediation meeting takes 
place in another country, the mediation seems to shift into the scope of application 
of the directive. If the next mediation meeting takes place back at home, then it 
seems to shift out again. This is highly significant when it comes to the suspension of 
the limitation and is hardly less so for enforcement purposes. 

Definition of Mediation and Mediator 

8 Unless the definitions are tightened up, the directive will apply to very informal third 
party assistance, such as a work colleague helping sort out a dispute in the factory 
canteen. The relative formality of the enforceability provision is inappropriate to this 
type of assistance and the confidentiality provision is not workable – there cannot 
sensibly be any legal objection to a report to the factory foreman. 

9 Most particularly, if the Code of Conduct is to be incorporated, even these minimal 
performance standards cannot sensibly be applied to informal, friendly assistance of 
this kind. 

10 Using the Presidency amendments as the basis, I suggest these further changes to the 
definition of “mediator” in Article 2: 

Article 2 

 (b) "Mediator" shall mean any third person who is appointed in circumstances 
indicating a reasonable expectation that the mediation will be conducted 
asked to conduct a mediation in a professional, impartial and competent way, 
regardless of the denomination or profession of that third person in the Member 
State concerned and of the way the third person has been appointed or requested to 
conduct the mediation. 
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What would be the effect of implementing the directive, in its current form, in 
England? 

A Article 6 (confidentiality) 

11 It needs to be remembered that there are three distinct issues connected with 
confidentiality: 

12 First - The mediator’s duty of confidentiality to the parties – If party A tells the 
mediator something in confidence (which happens in virtually every mediation) the 
mediator will be in breach of this duty if the mediator discloses the matter to party B. 
This is a matter of contract in England. 

13 Second - The duty of confidentiality which the parties and the mediator owe to each 
other – If any of the three report something said at the mediation to the press or to a 
trade competitor, for instance, there will be a breach of this duty. This is a matter of 
contract in England. 

14 Third - Rules preventing the disclosure of mediation communications in court – 
There are two distinct aspects to this: 

(i) Rules which protect a mediator or party from being compelled to give 
evidence about such matters; and 

(ii) Rules which prevent a mediator or party voluntarily offering evidence of 
such matters. 

15 Both aspects of this are regulated by rules of evidence in England. 

16 In the Presidency amended version, Article 6 completely misses the mark so far as 
English law is concerned, for these reasons: 

(a) It speaks of confidentiality, but in English law this is really a question of 
privilege - a rule of evidence. In English law, mediations are generally also 
confidential, but this generally depends on contract rather than on public 
policy. 

(b) The article deals with only half of the problem. It is certainly helpful to 
provide that the parties and the mediator cannot be compelled to give evidence 
about what was said or done at a mediation. But the other half of the 
problem is the entitlement of parties to disclose these things.  Mediation 
depends on candour - a willingness to make concessions and, perhaps, admit 
fault. To some extent, this is encouraged if the person making the concession 
knows that they will not be called in subsequent court proceedings to give 
evidence of their own concession. However, if there is nothing to stop their 
opponent putting the concession into evidence, there remains little 
encouragement to be open. 

17 For these reasons, I suggest these changes to the Presidency draft: 
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Article 6 

1.  Given that mediation is intended to take place in a manner which respects 
confidentiality and legal privilege, unless the parties agree otherwise, 
Member States shall ensure that unless the parties agree otherwise, 
neither mediators, parties nor those involved in the administration of the 
mediation process shall be entitled or compelled to disclose to third 
parties or to give evidence in civil and commercial judicial proceedings or 
arbitration regarding information arising out of or in connection with a 
mediation except: 

(a)  for overriding considerations of public policy or other substantial 
reasons,3 in particular when required to ensure the protection the 
best interests of children or to prevent harm to the physical or 
psychological integrity of a person; or 

(b)  where disclosure is necessary to implement or enforce the 
agreement resulting from mediation. 

2.  Nothing in the previous paragraph prevents Member States from enacting 
stricter measures to protect confidentiality of mediation. 

 

B Article 7 (suspension of limitation) 

18 This is beneficial in English procedure. This would be so even if the directive applies 
to cross-border disputes only, but would be more so if it applied universally. My 
strong recommendation would be that, if the directive comes into force on a cross-
border only basis, that the implementing provisions enacted in England should be 
universal in any event.4

C Article 5 (enforceability) 

19 My main concerns about the wording of this provision are set out in my paper. A 
further concern is that, on the current wording, oral agreements are entitled to 
enforcement. This is a recipe for uncertainty and dispute and I suggest that Article 5 
should be restricted to written agreements. 

                                                 
3 I explain in my previous paper that not all exceptions to without prejudice privilege are necessarily founded on public 
policy in English law. 
4 This provision will raise some complex private international law problems. Most countries now adhere to the view that 
limitation is a matter of substance and not procedure (The English Foreign Limitation Periods Act 1984 is to that effect). 
This means that if an action brought in England is to be decided according to French law, the court will apply any relevant 
time bar in French law and not the time bars in the English Limitation Act. The intended effect of Article 7 can only be 
achieved if it is implemented as part of the procedural law of member states, because otherwise the claimant in a dispute 
governed by the law of a non-member state would not benefit from the suspension of the limitation period. That leaves the 
question whether it should additionally be enacted as part of the substantive law of member states. The significance of this 
is that if the suspension of the limitation period is part of the substantive law of member states, then the suspension will be 
recognized by the courts of any non-member states (e.g. in Australia) which adhere to the view that limitation is a matter of 
substance.  
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20 My suggestions for the drafting of this article (based on the Presidency draft) are: 

Article 5 

1.  Member States shall ensure that the parties, or one of them with the 
consent of the others, shall be able to request that a written settlement 
agreement resulting from a mediation is recognised and made enforceable 
to the extent that the recognition and/or enforceability of the settlement 
agreement is possible under and not contrary to the law of the Member 
State where the request is made. 

 

21 There seems to be a mismatch between Article 5 and footnote 2 to article 1. There 
are two possibilities: 

(a) A mediation settlement agreement reached during a mediation in country A 
can be rendered enforceable in a judgment, decision or authentic instrument 
made by the courts of any member state. (suggested by Article 5) 

(b) Such an agreement can be rendered enforceable in a judgment, decision or 
authentic instrument made by the courts of country A only. (suggested by 
footnote 2 to article 1) 

The intention needs to be clarified and then the drafting should be changed to reflect 
that intention. In my view, (b) is the preferred solution because: 

(i) The courts of the state in which the agreement was reached are better placed 
to determine the formal validity of the agreement. The agreement will be 
formally valid if it meets the requirements of the place where it was entered 
into.5

(ii) The language of the agreement is likely (but not certain, of course) to be the 
language in which proceedings in the local courts are conducted. 

(iii) If it was convenient to hold the mediation in that place, it is more likely that 
that is the most convenient place for consequential court applications. 

22 Another concern which has been expressed by some member states is that this 
article might render enforceable a provision in an agreement which is otherwise 
unenforceable. There are, perhaps, three categories of settlement agreement term to 
which this concern might apply:  

(a)  terms which, by their nature, are unenforceable, such as an apology,  

                                                 
5 Article 9.1, Rome Convention. Formal validity under the governing law indicated by the Rome Convention will also 
suffice. 
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(b)  terms which, in accordance with express agreement, are not intended to be 
enforceable6 and  

(c)  terms which are not enforceable under the law which applies to the 
settlement agreement but which might be capable of being enforceable in 
another country in which recognition and enforcement is sought.  

23 In neither of the first two cases could it possibly be thought that Article 5 turned 
them into enforceable obligations. For an apology to be legally enforceable is 
logically impossible. For a term which is expressly stated not to be legally enforceable 
to be rendered legally enforceable as a result of Article 5 flies in the face of pacta sunt 
servanda which underpins the contract law of all member states.  

24 I accept, however, that there is no ready answer to the third category, of which an 
example might be an agreement which is tainted with illegality and which is 
unenforceable under the applicable law but where there is no equivalent bar to 
enforceability under the law of some other member state. Such problems need to be 
worked out by the courts if they ever arise, but this is plainly too remote a problem 
to need to be addressed in the directive. 

D Articles 2a (quality of mediation) and 3 (recourse to mediation) 

25 These articles seem unlikely to have any effect in England, where such measures are 
already fully in place. They do seem likely to encourage mediation countries where 
mediation is embryonic or non-existent, however. 

26 A small change to the drafting of Article 2a (Presidency draft) is suggested: 

Article 2a 

2.  Member States shall encourage the initial and further training of mediators 
in order to ensure that the conduct of a mediation is fair, effective, 
impartial and competent in relation to the parties and that procedures 
adopted are suited to the circumstances of the dispute. 

 

Should the Code of Conduct be incorporated into the directive? 

27 This depends on whether the definition of mediation in the directive is tightened up. 
If it is not (as discussed at paragraphs 8 and 9 above) it would be quite wrong to 
insist on any minimum performance standards. On the other hand, if a degree of 
professionalism is required to engage the directive to start with, it would be very 
helpful to specify some minimum performance standards. 

                                                 
6 An example of such a provision, which I have incorporated into a number of mediation settlement agreements, expressly 
states that it is binding in honour only and not in law. I should say that, as far as I know, such stipulations have always been 
complied with as if they were legally enforceable. 
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What would be the advantage of the directive to citizens in the EU? 

28 The directive will encourage the growth of mediation both as an alternative to 
litigation and also as a means of resolving cases which are already before the court. 
Because of this, the reasons why mediation is beneficial are also the reasons why the 
directive will be beneficial. In summary: 

(a) Mediation enables disputes to be resolved more quickly and cheaply than 
otherwise would be the case. 

(b) Private citizens gain even more from mediation than do business and 
professional disputants in this crucial respect. Litigation is far more stressful 
for the individual involved in (and paying for) litigation personally. The 
prospect of giving evidence in court, when coupled with the financial drain 
and financial risk is enough, in many cases, to persuade citizens to give up 
their legal rights. Mediation provides the only prospect of justice for such 
people. 

(c) Mediation offers the prospect of a lawyer free zone in some types of dispute. 
This provokes some lawyers to oppose the whole idea of mediation, but, in 
many low value disputes, the public interest is better served by reducing costs 
and this can be achieved by providing procedures which do not require the 
involvement of lawyers. 

(d) Where the parties must remain in a relationship, or would like to, mediation 
reduces the risk of damaged relations and can improve them.  

(e) Mediation offers the prospect of creative solutions which build value for the 
parties rather than merely allocating the subject matter of the dispute.  

(f) Mediation addresses interests and not positions. This, I suggest, is its key 
advantage over litigation. The idea is best understood from the classic 
example given by Roger Fisher and William Ury in their seminal book Getting 
to Yes: Negotiating an Agreement Without Giving In. 1981 (Arrow Edition, page 
59) 

Two sisters are quarrelling over an orange. They express their 
claims to the orange in terms of ownership. "It is mine". "No, 
it is mine". If they manage to negotiate a settlement of their 
dispute, it may well involve cutting the orange in half.7 If they 
go to a judge to decide their dispute, the judge will have to 
decide which sister has the stronger claim to ownership and 
award the orange accordingly.  

A trained mediator, on the other hand, will explore beyond 
their stated positions to understand what is their interest in the 
orange. Having encouraged the sisters, separately and in 

                                                 
7 Parties in unfacilitated negotiations frequently feel unable to disclose their real interests. 
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confidence, to explain why they want the orange, the mediator 
discovers that one of them wants to eat the orange and the 
other wants the peel for baking a cake. Both interests are fully 
reconcilable. Mediation was the only mechanism which could 
achieve that result. 

Richard Butler 

5 May 2006 
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