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Richard Schiffer: Good Morning. I’m Richard Schiffer, co-chairman of the ADR 
Group. 
 
This is the 11th year that ADR Group has had a meeting such as this.  In the past 
we’ve had speakers from business, from the government, from the judiciary and from 
the legal profession, all talking about mediation and the growth of ADR in this 
country.  Last year in the same hall we had the privilege of debating with Lord Woolf, 
the Lord Chancellor, as to how committed the legal system is to mediation, and at 
the end of the debate, the audience voted, much to the surprise of Lord Woolf, that 
the system isn’t sufficiently committed.  We like to think that your voices were heard, 
because within a period of only a few months the court of appeal gave three 
important decisions.  The first was Dunnett v. Railtrack, the second Cowl v. Plymouth 
City Council, and the third Dyson v. Leeds City Council.  These cases emphasise the 
importance of the parties’ attitudes towards ADR in terms of cost awards, and as well 
as the use of ADR in cases involving the public and the use of public money.  I’d now 
like to introduce you to Philip Howell-Richardson, my co-chairman of the ADR Group. 
 
Philip Howell-Richardson: Thank you, Richard.  Let’s turn our minds now to today.  
We’re looking towards Brussels. As in so many things, we look that direction.  But 
what do we see?  On April 19th this year, the European commission published a 
green paper.  What was in that paper  on alternative dispute resolution in civil and 
commercial law.  It is the prelude, as we know very well from many areas, to 
possible action. Is it possible or certain by the European Union, to set standards and 
requirements. There’s a lovely word, regarding the training and conduct of 
mediators.  Well, I think it’s not wrong to say that the ADR movement in Europe 
began here in the UK.  The ADR Group, for example, was founded in 1989 and is 
the oldest mediation-training organisation, and the oldest organisation actually 
dealing with companies, individuals and institutions in solving their problems by 
mediation. Should we let the European Union set the scene and set the standards, 
and set the structure?  What have they got to tell us about this?  Its an emotive 
issue.  The Euro is an emotive issue and in our world, this is an emotive issue.  We 
need to decide. I hope this debate will help us decide whether allowing Brussels to 
take control will erode, and that is the correct word, our own standards of best 
practice – the best practice that has been evolved through doing it over a period of 
time and getting over the problems that exist.  And will it also stultify the future 
development of ADR in this country?  We’ve come a  long way in a short period of 
time.  We’ve got a long way to go.  We’ve got many skills to develop; we’ve got new 
areas to find.  How will we do that with a directive?  And will this just be another step 
towards eroding control of our own system, and what works to solve the problems 
that we have?   To help us tackle these issues we’ve asked the broadcaster and 
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journalist, Robin Lustig, actually to moderate this debate.  Robin’s voice is well 
known to you.  He’s one of the presenters of Radio 4’s The World Tonight, and 
regularly broadcasts on the World Service.  Robin was a former correspondent in the 
Middle East for the Observer newspaper, and a correspondent in Rome for Reuters.  
 
Robin Lustig: Thank you very much, good morning everybody.  Well I’m delighted 
to be here to moderate this debate. The question before us this morning – should 
Britain allow the European Union to set standards for our mediators?  The way it’s 
going to work is as follows; each speaker from the two teams here are going to be 
given, as I say, five minutes to outline the case for or against..  Well they will have 
their say, I will then ask them some questions to try to clarify any ambiguities or to 
poke holes in their arguments.  When that’s over they will each have then two 
minutes in which to summarise, and then we’ll take a vote.  It’s going to be very high-
tech – you will each be asked to hold up one of the cards which I trust you have in 
your pack; a green one if you want to vote yes to the question before us, a red one if 
you want to vote no.  And the idea is that you cast your vote on the strength of the 
arguments that you have heard here rather than on the basis of the prejudices with 
which you may have entered the room this morning.  So, let me introduce our first 
speaker.  John Redwood is the Conservative MP for Wokingham. He was Head of 
the Policy Unit at 10 Downing Street under Margaret Thatcher in the mid-1980s, he 
has served in government as a junior minister at the Department of Trade and 
Industry and the Department of the Environment, and he was Secretary of State for 
Wales between 1993 and 1995.  He’s the author of several books, the most recent of 
which, about the Euro, is called Just Say No.  When he was asked before the last 
election what had been his proudest moment in politics, he replied “When I asked 
the Chancellor what the price of petrol was, and he was unable to answer”.  John 
Redwood, you have up to five minutes. 
 
John Redwood: Chairman, ladies and gentlemen, it’s a very good topic for today.  
It’s almost as if the European Union knew that our Prime Minister would stage a 
flaming row with his French opposite number and would then be in need of European 
mediation services to try and patch it all up, and if you believe that one then you’ll 
believe almost anything about the European Union and the spin that comes from this 
government.  The proposal before us today, that we should warmly welcome 
Brussels’ green paper and extend Brussels’ sovereignty and control to your area of 
interest, mediation services, is one of hundreds of similar proposals that have come 
across the desks of the more alert and attentive politicians over the last 30 years.  
Brussels always proceeds in the same way.  It first of all makes out a very general 
and loose case as to why an area of interest for various people should also be an 
area of concern for the European Union as a whole.  In your case it says ‘oh well, 
some of your disputes involve disputants who live in different countries of the 
European Union, and so wouldn’t it be a good idea to have common rules just in 
case you had any problems crossing borders in your mediation?’  Brussels goes on 
to say that there may not be equality of standards around the European Union in this 
area. Well, why should there be? But Brussels thinks there probably should be. So 
wouldn’t it be a good idea if Brussels were invited in to provide common standards.  
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Be careful, because the normal method by which they go about their power grab is 
always crab-like in its movements.  They begin by saying that there’s not very much 
wrong with the area they wish to conquer. That it just requires a little bit of attention 
at the margins, at the border or whatever, and very often the first proposal or 
proposals they come up with for any given field of activity is completely bland or 
worthless.  I remember on one of the many occasions I went as Britain’s 
representative to the Council of Ministers, we were invited to agree to a set of 
proposals on shopping.  They called it retail services or something. We all had to 
take our shopping trolleys. They were going to remain empty throughout the 
meeting, nothing was going to be filched and nothing stolen from us, and we were 
just required to assent to an incredibly bland piece of paper which said something 
like, shopping is very important and there are European dimensions to it when 
people hop across borders to shop.  I was naïve in those days, and I wondered why 
this worthless idea merited a long debate in the Council of Ministers.  I was told at 
the time that it merited the debate as apparently other countries around Europe have 
shopping ministers, and they wanted something to do, they wanted to wheel their 
trolleys out in Brussels.  But of course, what was really going on was that the 
European Union wanted to acquire power over retail generally, and what better way 
to go about it than to come up with an extremely bland and innocuous proposal, 
which everybody could consent to. Once they have put that on the order paper, or 
they’ve put it into their files, the European Court can then say, this is an area which 
is already under Brussels’ jurisdiction, the doctrine of the occupied field, and so you 
can then start to build up a corpus of control and law through court cases and 
judgements leading on to the real directives that they wish to launch on an 
unsuspecting Council of Ministers.  The same will happen to your area.  I think your 
fighting it will probably be in vain; I think you should try and fight it, because by 
fighting it you may limit some of the damage they wish to do.  But there is a pattern 
to this conduct.  Whenever Britain is really good at something, such as financial 
services or mediation or legal services, European Union seems particularly keen to 
control it, regulate it, write about it and gain power over it, and they say they want a 
free and open market, but most of their deeds are designed to limit competition and 
regulate markets in a way which subtracts from the wealth and prosperity of the 
European peoples.  The first offering of the European Commission on mediation 
services may seem bland and acceptable, but as they progress over the years, they 
will gradually tighten the noose and make it more and more difficult for you to 
compete and succeed in the way you have been doing.  It’s a very good rule in life – 
if something isn’t broken, don’t try and fix it.  I think you are all very successful.   
British mediation services are bigger and better and more successful than many 
others around the European Union.  As we are the leaders, we don’t need the 
European Union to pull us up, and we should be very worried in case they do to you 
what they’ve done to the British fishing industry.  If you want to see an example of 
the denouement of Brussels’ control, just look at the now total closure of the white 
fisheries in Britain – the result of 30 years of over-regulation by the European Union.   
 
Robin Lustig: Thank you very much indeed John Redwood.  Our next speaker is 
Keith Vaz, who is the Labour MP for Leicester East.  He is a qualified solicitor.  
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When he was first elected to Parliament in 1987, he became the first Asian MP since 
1929.  When he was appointed a Minister of State in the Lord Chancellor’s 
Department in 1999, he was the first ever- elected Asian government minister.  He 
also served as Minister for Europe in the Foreign Office; he is no stranger to political 
controversy, Keith Vaz.  Your five minutes start now. 
 
Keith Vaz: Thank you very much Robin, John, friends.  I’m delighted to be here 
today, and I’m delighted to be sharing a platform with John Redwood.  We entered 
Parliament together, even though of course on the European issue we are on 
opposite sides.  I make no apologies for the fact that I am pro-European. As Minister 
for Europe, one of the tasks that I had was to ensure that Britain had a voice in 
Europe. That Britain was not going to be isolated. It was going to be very much part 
of the mainstream of European thinking. I think the way in which the government has 
developed its policies towards Brussels over the last five years, has been in keeping 
with that underlying principle, and indeed that the six ministers for Europe who’ve 
been serving under Tony Blair have all had as their first mantra. Their first set of 
instructions, to make sure that Britain’s voice is heard at the highest levels of the 
European Union, that we are relevant to the decision-making process, and that 
nobody can say that we have been isolated or will be isolated on any aspects of 
policy.  When you listen to those who don’t support the European Union, and we’re 
not actually quite clear at the moment whether the anti-Europeans are actually in 
favour of coming out of the European Union, or merely not participating in its 
progress, one feels very frightened.  But I think that the language that was used in 
the 1980s and 1990s is no longer relevant today.  We have to play our part.  If we 
don’t play our part, then the decisions that really affect the people of our country and 
the professionals such as you’, are taken by others. Therefore the task that we have 
had, which we will continue to have, is to make sure that we are there at the centre 
of activities.  I welcome this green paper, I think it’s extremely important, that those 
of you involved in, in mediation, should have a European–wide approach to this 
issue, and it’s very interesting to have heard from some of you just before we started 
this debate.  Many of you quite rightly believe that the good ideas concerning 
mediation started in Britain. But the problem with this green paper is that it does not 
encompass many of the thoughts and practices which we have developed, a 
movement which started in the late 1970s, was exported I think first to Hong Kong, 
where I came across it, and into this country.  It’s vital that we should be part of this 
system.  I know that the green paper talks about sending in your representations by 
October 22nd, but it also talks about the need to have proper consultation with the 
very people who are going to be affected.  If we accept the views put forward by the 
other side, then that will mean don’t participate, don’t take part in what is being 
proposed; don’t try and convince European colleagues about the importance of 
standards.  Of course we have to be part of that process, because if we are not part 
of that process, that it will be done without us, and standards will be imposed in, on 
the rest of Europe, which we will find unacceptable.  And certainly from my 
experience as minister for Europe.  I believe the early intervention of groups that are 
most directly affected by directives, or proposed directives, is the most effective way 
that we can influence policy.  The issue of standards is obviously something that 
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affects various professions.  I think it is important that we should have European-
wide standards.  I think it’s important that we should have sufficiently high quality 
standards in this country that affect the work of mediators. I think you should be part, 
and your organisation should be part, of actually fashioning those standards, and if 
we’re not part of it, then the whole reputation of the profession is affected.  Our 
responsibility as a government, I believe, is to be at the heart of Europe.  It’s not to 
be standing on the sidelines whinging and complaining, because frankly, if we are 
not part of it, then the decisions will be made without us.  We need standards here 
that are effective, we need European standards that we can influence in a positive, 
and constructive way, and I hope that we will very much be a part of this important 
process.  Thank you for listening. 
 
Robin Lustig: Thank you very much.  Our third speaker is Stephen York, who is a 
partner in the law firm Vincent and Elkins.  He has 17 years experience of ADR; he’s 
acted as counsel in mediations, mini trials and expert adjudication’s.  Since 1996 he 
has worked regularly as an accredited mediator in a wide range of cases, Stephen 
York.  
 
Stephen York: It’s often said the first rule of mediation is that there are no rules, and 
so in the European desire to harmonise and have consistent standards, mediation is 
simply something that does not lend itself to that sort of Europeanisation.  Now, if 
you look at the history of European mediation, it’s not a particularly good one.  
Homer tells us that in at about 750BC, the Greeks weren’t very good at resolving 
their disputes by mediation – Agamemnon and Achilles failed at two clear attempts 
at mediation, with the services of Nestor and Ajax and Odysseus.  So I don’t think we 
have an awful lot to learn from the Europeans when it comes to mediation. In fact the 
history of mediation in this country owes so much more to America, a movement 
which started in the late 1970s, was exported I think first to Hong Kong, where I 
came across it, and into this country.  As my friend here,  John Redwood tells you, 
they actually tell you in this green paper where they’re going.  Let me quote to you 
from paragraph 77, there’s a bit of detail here I think will help our opponents.  “In this 
regard, the procedural rules which they lay down” (‘they’ in this case are infra-
legislative level in codes of conduct, that’s sort of European-speak).  “Which they lay 
down, are designed to guarantee the impartiality of third parties to define precisely 
the role of third parties during the procedure, to determine the deadline by which a 
solution must be found” That’s absolute lunacy – “and to make proper arrangements 
for the agreements to be concluded.  These codes could thus be an excellent means 
of enhancing the quality of ADRs.”  They want a code for this reason.  In Europe, 
chambers of commerce heavily influence dispute resolutions, and a few years ago in 
Lisbon, Tony Blair and others got very excited about the world of e-commerce, and 
started throwing large sums of money at e-commerce.  Somebody in the 
Commission thought, how on earth are we going to solve the problem where Mrs 
Smith buys her washing machine from somebody in France and it doesn’t arrive, and 
the bureaucrats decided that in fact mediation and online dispute resolution was the 
way to go.  Absolute nonsense. As we know from this country, consumer arbitration 
schemes are much more effective.  Put that to one side, I’m not going to mention the 
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word arbitration in this debate any more, so, so the chambers of commerce, seeing 
that lots of money’s going to be thrown at online dispute resolution, have very rapidly 
in the last two or three years, got into mediation, and they’re rushing around, and 
their agenda is to play catch-up with the UK.  And so as John says, crablike, they will 
move in to our area and try and undermine the dominance of London and our 
expertise here, by setting us a set of procedural codes which will enable the Italians 
and the French and the others to catch up.  Now if you’ve ever sat in a room, as I 
have, with warring parties from France and Spain, for example, you learn very 
rapidly the cultural differences, which exist require lots of different skills. They are not 
skills which are going to be found in a regulated regime, and so I ask you to think 
very carefully before starting out on this process of looking at green papers which 
are inspired in Rome and in France, and we don’t want Mr Blair in due course facing 
a cosy deal between the French and the Germans which destroys our mediation 
industry.   Thank you very much. 
 
Robin Lustig: Thank you very much Stephen York.  Well our fourth speaker is 
Quentin Smith, who’s a partner in the Manchester law firm Addleshaw Booth and Co.  
He is an accredited and experienced mediator, specialises in insurance litigation, 
personal injury, professional negligence, policy issues and product liability.  Quentin 
Smith. 
 
Quentin Smith: Good morning.  I’d like to talk for a moment about selling cars, 
because I think cars are harder to sell than mediation.  I met a short while ago a car 
salesman who talked to me about how he gained an edge over his competition, and 
that was every time he took out a prospective customer in a new car for a test ride, 
he would look out for a car of a similar style and design, same manufacturer 
obviously, pull up alongside, wind down his window, and say to the other driver, what 
do you think of your car?  19 times out of 20, the other driver would say, “I’m 
delighted with it, it’s excellent”.  Because the other driver had already made a) a 
commitment and had achieved a level of contentment.  It’s an issue of validation.  
Now, going on with my car theme, we know that the Germans prefer Mercedes and 
BMW, the Italians like Fiats and Alfa Romeos, and the French will buy Peugeots and 
Citroens, so how do you sell a German who lives in Italy, a Citroen?  You don’t.  
What you try and sell that person is a car.  In other words,  a vehicle.  What they 
want is a vehicle that is the right price, it’s available now, it’s got the appropriate 
specification and it’s effective – not just effective in going from a to b, but from going 
to a to z.  It’s all about customer confidence.  In my view it’s the same for mediations.  
We’re, mediations are simply a vehicle for resolving disputes, and as with cars, 
customers want assurance over design, construction and performance.  Remarkably 
I’ve actually read the green paper.  I’m not too sure how many other people have, 
but I don’t see paranoia and fear within it.  I see a document that talks about, and 
recommends, minimum quality standards.  These are standards, which will underpin 
mediation, the kind of thing that we’re all familiar with because that’s what’s brought 
us together today.  So if you look in, in the green paper, you will find the language 
that’s used by those that have drafted it, and they talk about these minimum 
standards in these terms – they use broad headlines:  Independence,  
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Transparency,  Effectiveness,  Legality,  Liberty,  Representation,  Impartiality and 
Fairness.  Who can argue with any of those?  These are standards that we’re talking 
about introducing, and they’re not imposed codes.  Let’s for a moment assume that 
we live in Continental Europe.  Mediation’s not exclusive to the UK, it’s all over the 
place, there are cross-border disputes, I’ve been involved in them, and I’ve mediated 
with people from Europe.  They want to have confidence that wherever they go in 
Europe, their solutions can be resolved in a system which they understand and 
believe will produce for them an outcome that’s fair.  We are frustrated, I think, in this 
country, and I’m involved in a lot of debate about the take-up in mediation, and we all 
think it should be much greater than it is.  One of the methods of giving it a boost is 
to change the pattern, and to give it validation and accreditation so that anyone 
buying into the service knows exactly what they can expect, and that’s something 
that we can be proud of.  So I commend to you the green paper and invite you to 
consider it carefully, and to in, support the motion that we allow it to introduce 
standards, which we can all live by and use. 
 
Robin Lustig: Thank you very much indeed – right, so those are the opening 
statements then, from each side.  I’m sure you have a number of questions which 
you will have an opportunity to put to the speakers a bit later on, but now it’s my turn, 
and I’m going to base my first question to the panellists on the green paper itself, 
and on two things that it says, because it seems to me that they go to the heart of 
the issue, and Quentin Smith just referred to it: “minimum quality standards”.  
Paragraph six says, “disputes between citizens from different member states and 
between persons residing in different member states, amplified by the expansion of 
cross-border e-commerce, are steadily increasing, and the number of cross-border 
disputes being brought before the courts is increasing correspondingly.”  That is a 
statement of fact.  It goes on to say a bit later on, when we get to paragraph 72, 
“ADRs are flexible but must be based on minimum quality standards including a 
number of guideline principles of procedure”.  Now it seems to me that if you accept 
that the second of those statements follows automatically from the first, then the 
answer to the question before us this morning must be yes.  If you don’t accept it 
then the answer to the question must be no, so I’m going to ask the speakers first of 
all whether they do accept that one follows from the other.  John Redwood.  
 
John Redwood: No, course it doesn’t, I mean the best way of guaranteeing success 
and high standards is to have a competitive marketplace.  Governments don’t 
guarantee standards; governments usually make it more difficult and get in the way 
of some of the most enterprising and innovative people in the marketplace.  It may 
well be true that the number of disputes across borders within the EU is rising; it 
would also be true that the number of disputes between people in countries outside 
the EU and the United Kingdom are rising, and this green paper has a very partial 
regional government answer to those disputes that arise between, say, a Frenchman 
and an Englishman, but they offer nothing to the much bigger category of disputes 
that arise between Englishmen and United States of America citizens where we have 
much stronger business links in terms of investment flows, so my argument against 
your proposition is twofold – the first is that I see no need for a regional mezzanine 
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level of regulation. If you can make a case for regulation it has to be global, because 
the number of disputes is growing worldwide, but more importantly, I do not believe 
regulation guarantees quality – I believe the freely chosen courses of action of 
individual’s guarantees quality.  I think most of you do a very good job; I trust all of 
you to do a very good job.  If you cease to do a good job, word will spread and you 
will either go out of business or you will raise your standards.  That is a much better 
route than having a bunch of politicians and bureaucrats living high on the hog of 
other people’s money and making your life more and more impossible by over-
regulating you, and I would say beware of the fishing industry, which shows you what 
happens if you allow Europe to get a real stranglehold on what you’re doing. 
 
Robin Lustig: Keith Vaz, we don’t have a common judicial procedure through the 
European Union, do we, each nation state has its own tradition and its own 
procedure, why do we need a common ADR procedure? 
 
Keith Vaz: And I wouldn’t support one jurisdiction, but I think that the way in which 
the justice and home affairs area has moved has been in the right direction.  From 
the EU negotiations and discussions, which talked about much better cooperation 
between different jurisdictions, to the situation we have at the moment, I have a 
number of cases, in fact I raised one of the cases yesterday with the prime minister 
when he made a statement on the European Council meeting, concerning child 
abduction; a woman whose children had been abducted by her German husband, 
who is simply unable to get those children back because the jurisdictions are quite 
different, and courts feel that that they have the jurisdiction in their particular area, 
subject of course to the overriding human rights legislation.  So we, we do have 
different jurisdiction, jurisdictions as far as legal process is concerned, and I would 
be in favour of keeping them different because we have different legal traditions, but 
I think where you have something like dispute resolution, it, it is quite possible to 
have a cold that goes Europe-wide, provided it has the consent of the people who 
are actually administering it, and that’s what we’re talking about when we’re talking 
about the green paper.  Do we want a say in the way in which these minimum 
standards as are set out as the question is posed in paragraph 72, do we want a say 
in the way in which it’s done, or do we not want to be part of this system?  Do we just 
want them to do it anyway, and then do what the anti-Europeans want governments 
to do and have wanted governments to do for years and years, which is to produce 
the four-letter word, the veto, and hope that everything’s going to be alright?  I 
actually believe that we should be part of setting those minimum standards, bearing 
in mind that we have to have separate jurisdictions. 
 
Robin Lustig: Quentin Smith, you talked about customer confidence, and the fact 
that it is important in any procedure of this kind that people should be confident in the 
fairness of the procedure and in the likely outcome.  How do you respond to the point 
that comes from this side of me here, that in fact Britain already leads the way, and 
that the great risk will be if you have a common set of guidelines in place in Brussels, 
the customer confidence is likely to decrease rather than increase? 
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Quentin Smith: Well that’s, that’s a view that presupposes that there’ll be something 
imposed on us which is different from the standards tha t we now have, as Keith has 
just described very eloquently.  We, we could lead the debate.  If we think our 
standards are at the, at the highest quality, and we are engendering confidence in 
our customers because of that, then there’s no problem with us trying to influence 
the debate to accept those as, as a model.   
 
Robin Lustig: So it wouldn’t be Europe imposing standards on Britain, it would be 
Britain imposing standards on Europe? 
 
Quentin Smith: Could very well be, I don’t see why that shouldn’t happen, and it’s 
our responsibility as practitioners and as people who at different levels have an 
opportunity to help form opinion, to suggest that.  
 
Robin Lustig: Well that’s – let me go over to Stephen York and get his, and then I’ll 
come back to you. Stephen York, might work? 
 
Stephen York: Well there’s a fundamental fallacy which I’m sitting here wondering 
about, which is simply this – that mediation by its nature is a totally creative and 
flexible procedure, and you can’t overlay, you can’t say to a mediator, you will 
complete this mediation in the next six hours, you will do it in this way – it, it’s lunacy, 
and the, the current  guardians of mediation are these people out here and 
institutions, and they very rapidly will not use a mediator if he or she is ineffective, 
but if that person is effective, they will be employed, and what they bring to the 
process of resolution is a creativity that cannot be reduced to a Commission 
regulation directive.  And that’s the very simple point we’re debating this morning. 
 
Robin Lustig: John Redwood. 
 
John Redwood: Well the, the other side as always tries to make false arguments.  
They first  
of all say that they believe we should sit round the table and negotiate this as if I and 
my colleagues don’t agree with that.  Of course we are a member of this community 
and we need to negotiate.  I’m saying that the government’s position should be to 
say that we don’t need to regulate this area, it was a perfectly successful area and it 
would be better off not regulated, it’s doing perfectly well thank you very much, leave 
it alone.  If the government wishes to prove that they are at the heart of Europe, this 
meaningless phrase they keep on mouthing, they’ve got to demonstrate that they 
can actually change the view.  If they go along with this green paper it doesn’t prove 
they’re at the heart of Europe, it proves they’re following.  If they understood the 
position of many of you they would pick up this argument and say, we have the best 
mediation industry in Europe, we know how it works very well, we’re telling you that 
we do not need it to be regulated at all, and I was intrigued to, to learn that Quentin 
has worked in Europe, as if he isn’t working in Europe today.  It is a very interesting 
trick of their mind that somehow they still think Europe is over there and we haven’t 
joined it.  The truth is, we are into this thing up to our neck, and if we go along with 
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these sort of proposals, we’ll be completely underwater, and I think the government 
should say, let’s try and stay afloat. 
  
Robin Lustig: Keith Vaz, you wanted to come in. 
  
Keith Vaz: Yeah, I think the language is all wrong here, and I know you’re trying to, 
to sort of beef this discussion up and get us to have a bit of a row-  
  
John Redwood: In the interests of a free debate! 
  
Keith Vaz: But you know it’s not a question of imposing, this kind of macho 
dominance approach doesn’t actually work and John and I have both sat on Council 
of Ministers meetings, and you can’t impose.  It’s about working with, it’s about 
influencing, it’s about making sure that our voice is heard in an effective way, and 
we’re not seeking to impose anything on anybody.  We’re seeking to influence the 
way in which the debate operates and that is the modern world.  The modern world 
is not about pulling up a drawbridge and sitting in London and saying, we will decide 
what’s best for us, because it was the previous government, and this government, 
that has signed up to these agreements over many years, Governments in which 
both John and I have been a part of.  We’ve both been parts of governments that 
have gone along this way, and we can’t actually turn back, but what we can do is we 
can influence the way in which things operate.  I understand, I mean I don’t know 
enough about your profession to know the minutiae, the detail of how you’ll run 
things, even though I was a minister at the Lord Chancellor’s department, I never 
had a meeting with ADRs, but I understand that you do have mediation agreements 
before the mediation begins.  That in itself sets basic standards and basic minimum 
requirements, which have to be followed.  It is not the case that there is nothing in 
writing and that nothing has been agreed to.  You have to have that agreement 
signed at the beginning, and once you have that, it’s important that we make sure 
that standards are maintained, and indeed that we influence the standards that are 
going to operate elsewhere. 
  
Robin Lustig: That leads me onto something I was going to ask Stephen York.  If, 
let’s take a scenario, you have a dispute between a French corporation and an 
Italian corporation.  They wish to have it mediated; they obviously need to agree on a 
set of procedures.  Would it not be helpful if that framework already existed, so that 
they knew from the outset what sort of procedures, what sort of guidelines were 
likely to be in place? 
 
Stephen York: Well in fact what they need to agree on is a mediator.  They need to 
find a person or, or probably two people, one speaking Italian, one speaking French- 
  
Robin Lustig: Accredited mediator? 
  
Stephen York:  Not necessarily; a mediator on whom they agree, who is effective, 
and I’ve actually in most of my disputes which have involved people from around 
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Europe, I’ve normally employed Americans, for the simple reason that they are vastly 
more experienced, and in fact are multi-skilled in terms of languages, and bring a 
certain je ne sais quoi to the process of. 
  
Robin Lustig: As they say. 
 
Stephen York: To the process of mediation.  So the reality is all the parties need to 
agree is 
 a mediator.  And then leave it to the skill of the mediator, don’t put that person in a 
straitjacket and say you will decide, you will help these people to solve this dispute in 
this way. 
  
Robin Lustig: So you don’t get people saying oh but the way we are used to doing 
things is this way, oh, but that’s not how we do it? 
  
Stephen York: No, in and in fact some mediators will tell you that part of the skill is 
surprising people.  They come to the meeting with a certain set of preconceptions, 
exactly as the Commission would want them to come, and the mediator’s skill is to 
move them out of those positions and surprise them, and do things they’re not 
expecting. 
  
Robin Lustig: So you, your position then is actually quite simple – there is no need 
for any of this?  It can carry on as it is?  
  
John Redwood: It’s better without it, because it will criminalize some of the actions, 
and you will find yourself in the position once this becomes law, that some of the 
things you have traditionally done are no longer legal and you could actually be 
prosecuted for carrying out a perfectly normal mediation. 
  
Robin Lustig: Okay, well let, let me throw that back to Quentin Smith, then.  What’s 
wrong with the way you do things now? 
  
Quentin Smith: There’s nothing wrong insofar as it works for some people, and it’s 
operating at a fairly minimal level, but you talk to anybody in this room who has 
bought into the concept of mediation and believes with perhaps evangelical zeal that 
it’s the way forward, and you should try and resolve almost every dispute you could 
outside court, then there’s a huge amount more work that could be gained, and 
probably mediation is only dealing with a, a fraction of 1% of the number of disputes, 
so as I’ve tried to impress in my opening, we need to change the pattern of 
communication, we need to change the way the product is - 
  
Robin Lustig: But if there’s nothing wrong, why do we need to do that? 
  
Quentin Smith: I’m trying to suggest that, because we need to reach a lot more 
people than  
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we are now.  Stephen may have had some success with one or two or many of his 
mediations that deal with foreign companies or people outside this jurisdiction.  I 
know from a mediation I did a couple of weeks ago in London involving a British 
company and an Italian company, how hard it was to persuade the Italians to fly over 
and go into a mediation, it was the skill more of their representative than in me as a 
mediator, that got them there, even though they wanted to validate me.  They 
needed to know a lot more about the process, they needed to know how it ran 
parallel to the litigation system we have here, and also they needed to know that the 
environment and process of the mediation was secure for them.   
  
Robin Lustig: Keith Vaz, I imagine even you would accept that the words flexibility 
and European Commission do not always sit very happily one with the other.  The 
essence of ADR as I understand it is flexibility.  Do you really believe you can 
maintain flexibility within a set of European Commission guidelines? 
  
Keith Vaz: Well the only way we’re going to find out is to be part of the process.  I 
don’t believe. 
  
Robin Lustig: Not if there’s no process at all. 
  
Keith Vaz: Well, there is a process, because if there is a green paper on the table, 
and they are seeking views and they’re consulting, we have to put our views forward.  
We can’t go on believing that these things don’t exist.  If we have a voice to be, if, if 
our voice is going to be heard, we have to put our views forward.  What we shouldn’t 
do is to withdraw from the operation and to say well; you can carry on on your own, 
because then we can’t influence the debate.  I mean it may, may well be that the 
government’s attitude is against the whole nature of this green paper.  What 
governments will do is they will consult those who are most affected by the green 
paper, and they will then put their views forward on the relevant, at the relevant 
ministerial or official level, but to then say we’re not going to participate, we don’t 
want to be part of this because we have a wonderful system here and we don’t want 
it to change, actually gives the opportunity to our opponents, some of whom are in 
the profession itself, to do what they want.  We have absolutely got to be part of that 
process.  It might end up with the government turning around and saying, we can’t 
accept what’s in this green paper, but actually we should be part of that discussion 
on standards.  Stephen talked about Lisbon – I was at Lisbon, I was at the European 
Council meeting in Lisbon.  Frankly, I think we’ve had prime ministers and ministers 
over the last ten years, that’s going to two administrations, who do fight very hard for 
Britain, who have fought very hard for Britain, and the frustration of Tony Blair at 
these European Council meetings, and I’ve seen it for myself because I’ve sat at the 
same table with him on these discussions, is that Europe is too slow, it is not modern 
enough, there is, there are too many regulations, and that Britain has a role to play in 
making sure that these regulations are simplified, and that’s why this government 
has been pro-Europe but also pro-reform.   
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Robin Lustig: Let me go back over to John Redwood, who’s murmuring loudly with 
discontent over there on my right. 
 
John Redwood: Well again, Keith is arguing an absurd proposition; he’s saying that 
in order  
to show we have influence we must have no influence at all.  The, the British interest 
in this clearly lies in saying we do not need to regulate or interfere with this very 
successful area of life – this is a flexible idea, where the kind of regulations they 
have in mind would make it less flexible and less capable of helping people, and 
probably dearer into the bargain.  Now as a, a minister negotiating on behalf of 
Britain, some of my greatest triumphs were preventing things going through.  I saw it 
as my job, really, to go on a clay pigeon shoot, to shoot down all these silly clay 
pigeons the Commission kept on drafting, that were going to make life worse in my 
country and in all the other member states of the Union, and I was pretty good at 
shooting these things down, I often started at 11-1 down because in those days 
there were only 12 countries in the thing, and on my greatest triumphs I used to end 
up isolating France and Germany, who remained the sort of only friends of the 
Commission wanting to drive the thing through and we would actually win.  I’m 
saying to Keith and his colleagues still in the government, that that’s what they ought 
to do in this case, and if they want to prove to me they do have any influence, will 
they please argue the case powerfully and eloquently, that this is an area that 
doesn’t need European regulation, and it’s a mezzanine level of cost and 
complication, and if they then come back and they’ve persuaded everybody, then I 
will give them a lot of credit and say good, you have some influence.  The green 
paper, Keith, if you read it, does even invite comments on whether we need 
regulation in this area at European level at all.  The British government should 
answer very firmly, no we don’t.    
  
Robin Lustig: Quentin Smith, you wanted to say something. 
  
Quentin Smith: Yes, I’m keen on this word flexibility, because we’re not really 
having as much of a debate on the impact on mediation itself, as I had anticipated or 
hoped.  And we’re talking a lot about superstructure, and if we talk about the 
infrastructure, which is the actual mediation process, the process itself and where 
people get their problems resolved, then - (inaudible).  Loss of flexibility by these 
suggestions of minimum standards that come through this green paper, and I haven’t 
heard anything from the other side to indicate that there is anything, which will 
impact negatively or deleteriously, on the actual outcomes of mediation.  I’ve heard 
Stephen mention a couple of times a remote line in paragraph 77 about time limited 
mediations, or, or deadlines by which mediation should be concluded, but the fact is 
for any of us who actually do mediations and, and I’m sure Stephen’s done a lot 
more than I have, every mediation has a limit of time in it, it’s either a day or two 
days or half a day, and there’s always the option for parties to continue beyond a 
proscribed or prearranged or pre-agreed limit, and that’s the only thing that I’ve 
heard this morning which has suggested that there might be some negative impact.   
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Robin Lustig: Stephen York, what paragraph 77 says is “While ADRs are based on 
a certain number of minimum procedure guarantees, they can take the form of 
general principles laid down at a legislative level and can then be implemented and 
developed at an infra-legislative level in codes of conduct.” Are you really arguing 
that that paragraph in its entirety implies that there would be a significant diminution 
in the flexibility that mediators currently enjoy? 
  
Stephen York: Yes, because there’d be, the devils in the detail. It’s the penultimate 
sentence which, where the, the people writing this paper have, come out and show 
their hand, and their vision of the sort of codes that they would impose on London 
has elements which are completely alien to mediation as I know it.  Let me just 
develop this point a little bit more – in London right now, there are probably 100 
times more mediations than occur in Frankfurt or Paris.  If the Commission is 
successful in producing a homogenised product across Europe, then the competitive 
advantage, which Britain currently enjoys will disappear, and that is the real purpose 
in having a code.  We have essentially a process which requires no code – 
remember my opening slogan, first rule of mediation, there are no rules – and they 
want to impose a procedural code to erode the, the centre of excellence which 
currently exists in, in the UK, and that’s the real purpose, and that, so you have to 
read every sentence very carefully, because these people as John says, are very 
practised at the crablike manoeuvre.  This is just the beginning.  This, this is about 
the fourth paper in the sequence since Lisbon, but you see every time a little step 
further towards their vision, an Italian or French or Spanish vision, of what mediation 
involves, and as I say, in a continent where the history of mediation is pretty poor. 
  
Quentin Smith: This is an extraordinary suggestion from Stephen that adoption of a 
code, or 
 the integration of the green paper, would lose some competitive advantage that 
London or the UK may have.  Is this all about us attracting more mediation work to 
our community and earning more fees for ourselves? 
  
Robin Lustig: Is it?  Stephen York? 
  
Stephen York: The position we enjoy at the moment is that Europeans generally 
look to London for a lead, and they come here to resolve their disputes.  The 
purpose of the Commission introducing a homogenised product across Europe, is 
that the need to come to London will disappear, because we’ll, we’ll be compelled to 
adopt what the Commission feels is the right style in mediation, and I challenge the 
basic premise of having any codes, in mediation, beyond those which exist in the 
marketplace.   
  
John Redwood: I remember when I was a minister, one of the proposals they came 
up with was a proposal to homogenise the way in which stock markets around 
Europe traded, and the only problem for Britain which was by far and away the 
biggest and most active stock market, was that our system wouldn’t have been legal 
under the original Commission draft, and that we’d have had to have switched to 
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either the Frankfurt or the Paris systems, which in those days were clearly not as 
efficient and not as good, as judged by the marketplace.  Now I think they’ve 
probably got something rather similar in mind for your area of activity, but they’ll take 
it very gently, they’ll use softly-softly catchy monkey approach to begin with, saying 
this is really very harmless, and it’s very low minimum standards, you’ve nothing to 
fear and isn’t Britain great, and then once they’ve occupied the field, they will then 
gradually strengthen the regulation in a way which London might find extremely 
damaging. 
 
Robin Lustig: Okay.  I’m now going to try and pull all of this together.  I’m going to 
ask each of you to try to summarise, crystallise, your arguments, in no more than two 
minutes each, please, starting with Stephen York. 
  
Stephen York: If you perform a search, as I did yesterday, on the word banana, on 
the EU  
Website, you will find 1200 documents regulating the small yellow fruits, which used 
to grow in the Caribbean.  I used to enjoy my bananas from the Windward Islands, 
but from 1993 onwards they destroyed that market, and here’s the latest paper.  
They even have a banana protocol these days.  And my, my closing argument is 
simply this – we have a perfectly good industry.  It’s not a banana industry, it’s a very 
sophisticated industry, and this paper is paper number four - imagine how many 
papers they’d produce on this subject, and we would find like, like the Windward 
Islands, that our successful industry was destroyed very quickly. 
  
Robin Lustig: Thank you very much.   Quentin Smith. 
  
Quentin Smith: I’m not sure if I’m the only person up here who’s actually talking 
about mediation.  I feel it at times because I hear a lot of rhetoric about general 
comments over European policy and its imposition and, and, and fear of the Johnny 
Foreigner over the water.  We’re trying to develop an industry here, and we’re trying 
to develop public confidence in it, and we’re trying to generate more work, because 
we enjoy doing it, we see the successes that it brings, and moreover than it’s, it’s 
necessary, really, for the litigating public, and certainly in my firm, we feel it’s a 
professional duty to encourage our clients to seek a resolution which is cheaper and 
quicker and more effective than litigation.  The debate we’ve had so far, 
unfortunately, has degenerated into a political overview of, of the demons that are in 
Europe, and I think we should concentrate much harder on what is good for the 
public, what is good for people who get in disputes, and to try and give them 
something which will develop their confidence. The green paper is not a big cudgel 
to beat us over the head, it’s a document that tries to encourage accessibility, 
effectiveness and good justice, while maintaining flexibility, and I’m happy to use that 
because that’s a quote from the paper itself.  Paragraph 23. 
  
Robin Lustig: Thank you very much.  Very well. Thank you. John Redwood. 
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John Redwood: I believe in your industry, I think it has been very successful, I 
would like  
it to stay that way.  The way to stay successful is to allow it to grow naturally and 
flexibly and to experiment, innovate, change in response to the needs of the times, 
whether that be disputes within Britain or between British interests and continental 
ones, or between British interests and people in any other country and continent of 
the world.  I’m not here today to say pull out of the European Union in the way that 
Keith wishes I would, I’m not here to make a much bigger political point, I’m here to 
say that you should urge your government, our government, the present British 
government, to negotiate on your behalf around the simple proposition that there is 
absolutely no need to regulate your industry at the European level, and I do give you 
this advice, heartfelt advice, from  having been involved over the years, in defending 
the interests and putting the case in many other industries and sectors, that if you 
allow the European Union gradually to get a stranglehold on your industry, what 
looks harmless and benign at the beginning, will soon become extremely vexatious 
and difficult.  It will impose costs and requirements on you.  It will limit your capacity 
to innovate and to flourish, and yes, it will damage your competitiveness.  Keep the 
politicians out of it.  We have too many politicians, too many bureaucrats – the things 
that work best in this world are the ones that they don’t meddle with. 
  
Robin Lustig: Thank you very much.  Keith Vaz. 
 
Keith Vaz: I think we’ve had it all today, we’ve had John and his shopping trolley, 
we’ve had straight bananas, square tomatoes, the whole anti-European saga, and 
Quentin is right to bring us back to earth.  This is about your profession.  It’s about 
the way in which you want to approach this green paper.  It’s there; it’s a consultative 
document.  It requires you, I think, to contribute to it.  There’s not enough about the 
things that you want to see in this document, and you need to be part of that. The 
only way that you can be part of that, is to respond, is to make sure that the best of 
our practice is exported to the rest of Europe, by using the influence we have.  One 
way that you can do this is to make an offer to hold one of the public hearings in the 
United Kingdom.  They’ve offered a public hearing, I think we should take them up 
on it, and we should be in the mainstream of what is happening in Europe on this 
issue, influencing policy rather than stepping back and saying we don’t want to have 
anything to do with it because this is just another European initiative which we don’t 
want to have any part of it.  John mentioned his experience, as I’ve said, no British 
minister representing this government, and this government’s interests, has not gone 
over to Brussels to fight for what’s best for Britain.  I think we have the best in 
mediation anywhere in Europe.  And we need to make sure that that good practice is 
used elsewhere, so I hope you’ll be part of the process, you’ll put your views forward, 
you will accept the need for standards, because that is very important in the modern 
age, but you will be part of making sure that that influence is felt throughout Europe. 
 
Robin Lustig: Thank you.  So there you have it.  It is time now for you to cast your 
vote.  As I say, it would be nice if you did so on the basis of what you have heard 
here this morning, let me remind you what the question is – should Britain allow 
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European Union to set standards for our mediators?  You have I hope in your pack a 
green card and a red card.  If you wish to vote yes to that question, would you please 
now raise your green card?  Thank you, I think I’d better count them.  Thank you 
very much.  If you wish to vote no, would you please now raise a red card?  Right.  I 
declare that the no’s have it by 31 to 18.  Thank you very much indeed for that. 
 


